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T he - Reader us te ed to correct the fulloglig 2 
Miſtakes e he reads the Bool. : 


Age 2. Line 20. after Merchant read amy. P. 4. J. 21. 
F dele one. P. 14. I. 33. for fullr. fully. P. 15. 1. 16. 
. comma after Confirmations. P. 20. l. 5. d. comma at 
rant. L. 27. d. they were. P. 26. I. 32. r. Heirlooms. 
b. 3 1. I. 12. r. ene Heir of the Body. Ibid. in Marg. r. 29. 6. 
b. 39. in Margin r. Cro. El. p. 43. I. 17. f. her r. him. 
d. 56. I. 9. after ſame r. Eſtate. p. 59. 1. 5. d. inthe fiſt 
aſe, or of the Hurband in the Second. p. 63. in Margin 
I Lev. 312. r. 212. p. 65. 1.19.r. El. 10. p. 66. in Marg. 
10 Rep. 60. p. 69. I. 9. f. Executors r. Execution. p. 73. 
22. after Term put a comma. p. 75. I. 29. f. it r. the 
Diſtreſs. p. 76. I. 10. f. and die r. and C. die. p. 80. 1.2. 
. alternis. p. 89. 1. 7. after Leſſor r. L. or T. p. 101. I. 2. 
lay r. lie. p. 102. I. 12. f. Freeman's r. Freemens. p. 107. 
13. f. He Tm, 1 p. 109. I. C. d. not. p. 110.1. 8, after 
for r. now; in Marg. r. 457. P. 112. I. 18. f. a Half r. a- 
34 Part. p. 11 . I. 14. r. worn. p. 128. I. 1. f. in L r. in 
be. p. 141. at 1.8. r. in Marg. 1 Roll. Abr. 725. p. 143. 
J. 6. 1. into. p. 152. 1.6. f. of r. by. p. 163. in penultima 
r. Burgenſi. p. 179. I. 23. f. in r. of. 9 I. 21. r. were 
granted. p. 225. 1. 31. d. comma after ſimple. p. 234. 
arg. inſtead of theſe r. this and the neut. p. 236. I. 9. 
after Partiality make a full. point. p. 240. 1. 20. r. doub- 
3 264. |. 3. r. £quiparatur. p. 267. I. 20. r. he 

and. p. 269. 1.29. f. or r. of. P 284. I. 18. f. his F- 
ther r. the Feoffor. p. 292. I. 8. f. Eſtate r. Condition for 
he Safe. guard of hu Tenancy. p. 293. in Marg. d. Co. 
L. 208. ö. p. 296. I. 32. f. or r. and. p. 297. I. 20. f. that 
r. this. p. 304. I. 4. r. Heirs. p. 328. 1. 4. r. died. p. 329. 
18. r. vit. p. 337. |. 13. after one r. be. ibid. 22. 
f. theſe r. there. p. 342+ l. 9. after comes r. in. p. 345. 
I. 8. f. as r. in. p. 351. I. 24. r. remains. p. 374. J. 30. 
f. for r. from. P-3 90. I. 18. f. Ten 't L. r. Ten't of the Land. 
p 403. |. 25, before Releaſe r. Confirmation or. p. 408. 
. 17. f.ſbould r. might. p. 41 1. I. 28. r. yet might. p. 422. 
in antepenult. f. and r. Ofc. p. 424. 1. 15. inſtead of be 
bad diſcont inu d the Wift's 2 r. the Rev'n had been 
in the Hurband. p. 468. I. 11. r. ſuſ ject. 
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THE 


REFACE. 


HE B05 ö 7 8 at= 
tempted to abridge have ever 
_ univerſally t The 

e, for hjs great Perſpi picuity, 
Ind WP Authority : z the other, 
or his infinite Variety of curious and” 
eful Learning: So that I cannot. doubt 
Mt my Endeavours would be in ſome 
5 ceſire atceptable, if I could any Way 
ontribute to the better remembring, or 
aſh ber underſtanding, of what a who - 
budy our *© Tas deſſre to be perfect 
Maſters of. 

t has been 4 great Diſconragement” 
> hs Huch ofthe Law, that theſe 
thers;* ch are. generally recom-- * | 
ended to be firſt read, are in many” | 
"arts ſo very difficult, that it js ſcarce” 1 
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Grounds which great Men are - to 


made any Progreſs in their Studies, yt 


The PREFACE. 
poſſible to underſt and them wit hout 4 
previous Knowledge of thoſe common 


think beneath the Dignity of their Wri- 
tings to take Notice of: This I fte 
has cauſed many to forſake their Studie 
with an Ader ſon to the Law it ſelf, 
and a mi ſconceiv d Opinion, that gene- 
rally it is not to be reconciled with th 
natural Notions of Right and Wrong; 
and that moſt of its Diſtinction: 27 
rut ber in the empty Chicanery of Wor 
than in any real Difference in the Na 
ture of Things, I have therefore, fo 
the greater Eaſe of Beginners, endea 
woured to-explain many of thoſe Caſe 
which" uſually appear moſt intricate 4 
firſt Reading 5 and tho Tam ſenſib 
that many F my Explications will ſeet 
trifling and obvious to thofe mh h 


ca» , ier 


ten may. any Way: prove uſeful 
them for whoſe Benefit alone they we 
An d, I hope they will not be canſſþe 
Ln, * wholly unſerviceable to th 
een. a 
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on am laying the Found ation of their 
ri- e great Part of them is not Law at 
is Day; and they cannot eaſily per- 
ade themſelves to read fo much ab- 
ruſe and obſolete Learning, with" that 
ttention which is neceſſary to ie per- 
MZ Underſtanding of it. But who- 
Wer conſiders: how great a Coherence 
ere is between the ſeveral Parts of the 
aw, and how much the Reaſon of one 
eſe opens and. depends upon that of 
other, will, I preſume, be far from 
einkine am of the old Learning 
— which _— _ Ry 3 
te perfect tandling · of the 
Ts 7 could by — — Aer 
e think it proper to leave out any: 
hauoint of Law, merely for its being 
ed; but that young Students may 

ow what is now in Uſe, I have 
pergiew' d in what Cafes the Law has been 
Wer d by Parliament, or my Lord Coke 
been contradicted by Modern. Re- 


tons. 
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The PREFACE. 

I have then Cure to hav" all 
owhs Aulditzons printed in d particul 
Character fo that I hope I ſhall not 
cenſured for having Headed the 
what depends on 4 Authority o fh th 
3 Anthors, ſince no one c 
e in Danger of bong, kd W 
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AN 
AB RID GMENT 
| O'F 


he firſt Part of my Lord COKE's 
ER Inftitutes, 


—_— 


Of FEE-SIMPLE.- 


Enant in Fee-S1mple, is he who 
hath Lands or Tenements to hold 
to him and his Heirs for ever. 

The word Tenere, from which 
enant is derived, ſometimes ſignifies to 
ee the Eſtate of the Land, as non Tenet 

A Wcaded by the Tenant to a Precipe, ſignifies 
= Wat he has not the Freehold of the Land in 

+.  Mueſtion:: Sometimes it ſignifies! to hold 

nd by ſome Service: Sometimes it ſig- 
ties to be bound, as Teneri & firmiter ob- 
gari in a Bond, & c. . 

Feodum idem eſt quod hereditas, and ſignifies 

at Land belongs to a Man and his Heirs. 

metimes Land, as holden of a Lord by 

Ine Service, is call'd his Fee, as when Te- 

nt in Avowry pleads extra feodam, & c. this 

znifies that the Land is not holden of the 
vowant, but none * plead thus, —_ 


* 


Of Fee-Simple. 


he take the Tenancy upon him, for it is un. 
reaſonable that the Lord s Title to the SeignioryM 
ſhould be diſputed by one who has nothing to di 
Fith the Tenancy. 
Simplex idem eſt quod Legitimum vel Pu. 
74m, therefore a Fee conditional, or- quali- 
fied, are not properly Fees Simple. 

Hereditaments are either Real, as Land; 

2. and Tenements; or Perſonal, as Annuity 
or mix'd, as Dignity of Earl, &c. of ſuch ; 
Place. Fi 
Some can take a Fee only for the Benefiſſha 
(Co. 1j. Of others, as an (4) Infidel or Alien, who cane. 
not hold any Frechold, and if they mak 
ſuch Purchaſe, the K. on Office found ſhalf 
have it. If they dye, the Law caſts thei 
Eſtate on him without Office, for the Free 
hold cannot be in Abeiance ; nor can an Alie 
take a Leaſe T. of Land, but if he be a Mer 
chart, he may take Leaſe T. of a Houſe fe 
his Habitation, for he cannot carry on hi 
Merchandiſe without it; but if he dyes c 
leaves the Realm, X. (hall have it: If-AFler 
makes him a. Denizen, he may purchaſq A 
and his Iſſue born after his Denization ſhaljusb 
inherit; if he dyes without ſuch, the LanSr, | 
{hall eſcheat to the Lor. Pth 
The Purchaſe of one attainted of Treffaive 
ſon or Felony goes to the King; the Purſe u 
chaſe of one guilty of Felony, and after Wt 
Wards attainted, {hall eſcheat to the Lordi his 
far in the firſt Caſe the. Purchaſer was dead pac. 
Law when he pur chas d, not ſo in the other. ¶ the 
If any Corporation civil or religious Puſay } 
chaſe Land without Licence, by the Statuſfeigh 

of Mortmain the next Lord may enter withifa; 
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Of Fee- Simple. 


n-Mhe firſt Year after the Purchaſe, in his De- 
ult, the next Meſne Lord within the next 
dofbalf Year may enter, and ſo ſhall all the 
Meſnes in their Turns; in Default of all, K. 
„all have it for ever. By a favourable 
lionſtruction,” K. ſhall preſently ſeize In- 
eritances which lie not in Tenure. An 
nnuity, becauſe it is Perſonal, 1s not Mort- 
ain. * 
One when at full Age may perfect, or 
1thout Cauſe alledged, waive a Purchaſe 
ade by him within Age, ſo may his 
leir, if he dyes without agreeing at full 
ge. 
half Non :ompos making a Purchaſe, and re- 
heifprering his Memory, can't waive it; agree 
reep it he may, if he doth not, his Heir may 
lieaive it. | 
Mer Abbot purchaſing without Conſent of his 
» ſovent, cannot waive it at all; nor can 
$ Succeflor, unleſs it was to the Prejudice 
the Church, as if too great Rent were 
ſerved, Cc. | 
4 Wife can take no Eſtate from her 
Jusband, but ſhe may take from a Stran- 
, but the Husband may diveſt it; if he 
th not, the Wife after his Death may 
aive or perfect it, fo may her Heir, if ſhe 


Tre 

 Purfic without doing either. 

after} Whoever takes a Fee, muſt either take it 
Lordi his natural Capacity, or in a politic 
ead Fpacity ; therefore, tho anciently a Grant 
r. the Lord to his Commoners, that their 
s Puflay leading to their Waſte ſhould not be 
Statufeightned, or a Grant to a Lord, & homi- 
withiþas ſis tam liberis quam Nativis, or pur- 
'| B 2 chaſe 
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tants, or Churet-wardens, or probi homi 


: Of Fee-Simple. 
chaſe of Land by Pariſhioners or Inhab 


de Dale, were holden to be good, yet t 
Law is otherwiſe now. But Church-wa 
dens and Pariſhioners may purchaſe Goo 
for they are a ſpecial (a) Corporation for th 
Purpoſe. 
Wite of F. S. Earl of P. Dean of D. & 
way take by ſuch Name, and the Purcha 
will be good, tho the Chriſtian Name 
miſtaken, for there can be no Doubt who 
meant by ſuch Name, & tile per inutile n 
vitiatur : But in Pleading, the proper Nat 
mult be ſhewn, Nor is it fafe in Pleadin 
to tranſlate Sirnames, as to call one name 
Williamſon filius Willi, for tho our Chriſti 
Names were for the moſt Part known to t| 
Romans, and we know how they would h 
called one of ſuch a Name in Latin, it is oth: 
wiſe of Sirnames. Name of Confirmation 
difterent from that of Baptiſm, one ought 
be uſed. Primogenitus filius, amnes liberi,ant h 
redes, . S. are good Names of Purchaſe, 
No Limitation whatſoever to a Balta 
before he is born can give him an Eſtat 
tho the Words are to the next Iſſue of J. 
begotten of F. N. Legitimate or Illegit 
mate. So that tho he afterwards becom 


Baſtard Eigne, yet is he not helped. is 
But a Baſtard having gained a Name MA. 
Reputation, may purchaſe by it, and . 
other lawful Subjects, tho Ideots, Lepenſ,,, 
ce. except Monſters, and Men of Religiq ;, 
profeſſed of ſome Order. An Hermapluy 7; 
dite may puxchale according to the Sex thiffi; , 


prevails. ( 


U Fee-Smple. 

The Grant of an Office by King or Sub- 
, concerning the Adminiſtration, Pro- 
ding or Execution of juſtice, or King's 
venue, to ene unskilful, is void, for the 
blick is injured by it. Nor is a judicial 
ice erontable in Reverſion, for tho the 
antee be never ſo fit at the Time of the 
ant, he may become unfi when it takes ect. 
or can the Stewardihip of a Mannor be 
antcd to an Intant. 


ho WW K. may be laid to be ſeized of an Office 
e o' be can't be an Officer) in reſpe& of 
Lan. Power to grant it to another. | 

Un By 27 El. 4. A Purchaler for good Conſi- 


ration ſhall avoid all former fraudulent” 
Woveyances. One having a good Leaſe 
r. 60..Lears, forged one for 90 Years, and 
A the forged Leaſe, and all his intereſt in 
| e Land to J. S. tlns is no Purchaſe of the 
on We Leaſe within that Statute; i. e. for va- 
able Conſideration, for J. S. knew not of 
nor £0): rated for it, nor wat it at all 
nidered in the Bargain. {4 
l Terra, derived a Ferends, ſtrictly ſignifies 
ſtable Land only, but in a legal Sente it 
7: mprehends all forts of ground. Land built 
el moſt worthy, and ſhall be firſt demanded 
OW a Precipe, tor Things are reſpected in 
w as they are more or leſs uſeful to Man. 
de Mater is not demandable by that Name, 
d i fo many Acres of Land aqua coopere 
ePerFant of Land paſſeth Houtes built on it, 
i i of? ſolum, ejus eſt uſque ad cælum. 
ph 75 „Man by no ſort of wr: can li- 
C Ut 4 Fee to. move out of One p. ſon into ano- 
er, as he ſhall appoint ; yet by Cuſtom, a 
| | B 3 Fee 


Of Fee-Simple. 
Fee may be moveable: As where 1c Ac 
have Time out of Mind been ſet out year 
to ſeveral Perſons, ſo many to one, ſo m 
ny to another, ſo that the Number only 
certain, the Place uncertain ; ſo if it | 
agreed on Partition betwixt Parceners, th 
one ſhall have the Land the firſt Year, « 
half Year, the other the next, and fo þ 
Turns for ever, in which Caſe the Fee. 
each of them is ſeveral, and moveable,as we 
as the Poſſeſſion. Note, That Partitions 
tween Parceners are fgvour d and privilege 
becauſe their undivided Eftate was created, 4 
caſt on them merely by Att of Law. 
Grant of Vefara Terre paſſes the Unde 
wood and Sweepage ; but the Soil, Tim 
or Mines paſs not by it, nor by Grant 
the Herbage, tho Livery of Seiſin be ma 
But it is holden, 1 Vent 393. that the Grant 
Veſtura Terre with Livery paſſes the Soil, | 
8 of 5 3 2 - wt 
Time paſſes 't tting only, from 
a Docs a Day it 75 the Soil If 0 
ants to the Grantee of the Herbage of | 
— — 3 = 1 f. poet 
whole ſhall paſs, for he is ſo far poſſeſſe 
the Whole, that he may have an Aalen of Tt 
paſs for a Treſpaſs in any Part of it. Grant 
ſeparalis Piſcaria, paſſes neither Water n 
Soil ; Aqua paſſes the Water and Piſca 
but not the Soil : All the Profits, with 
very, paſs the Soil; Boſc paſſes Soil as wt 
as the Timber of any Wood-Land ; Bo 
Creſcens paſſ.s no leſs, for Creſcens is idle, and 
nifies no more than the Law would have _ 
Alnetur, and ſuchi like Words paſs 


Of Fee-Simple. \ 
and of ſuch ſort, but no other. Paſtura 
ot only paſſes Land of that Nature, but 
lo Feedings in another Soil. Paſcuum ſig- 


ihes any Land whatever uſed for feeding 
f Cattle. But Land can't be demanded by 


thWhe word Paſcuum in a Præcipe. 

r, MF General Words, as Honour, Iſle, Caſtle, 
» rill paſs Things compound, as Honour 
ee Ir Caſtle will paſs divers Mannors, or 


Things Simple of different Natures, as 
earm will paſs Houſes, Lands, Tenements; 
\ Plow-Land, or ſo much as one Plow can 
ill, an Ox gang, or as much as one Ox 
an till, may pats Arable, Meadow, Paſture, 
nd Wood, Cc. neceſſary for ſuch Tillage ; 
range _ Barn, or Stable, with its Cur- 
ilage; Meſſuage paſſes Houſe, Orchard and 
urtilage ; Stagnum or Gurges, paſs Wa- 
er and Soil, (in a* Precipe for Gurges, &c. 
he Eſplees muſt be laid in taking of the 


ert i;) Forreſt, Warren, Chaſe, or Vivary, 

7 daſs both the Ground and Privilege. 

A Grant de centam libratis Terre, will 

as Land of that value. 

„ i Tenement paſſes any thing whereof a 

ſed Man may be ſeized, ut de libero Tenemento; 
77lereditament, any thing wherein a Man 


nay have an Inheritance. 
IF one makes a Feoffment with general 
arranty,, i. e. againſt all Men, and there is 
0 mention made if the Writings concerning the 
and, the Feoftor thall retain all that are 
naterial for the Defence of the Title, and 
hat ſerve to deraign the Warranty Para- 
Wnount, i. e. That entitle him to vonch ſome 
ther bound to narrant the Land; but the 
B 4 Feottce 


Feoffee (hall have thoſe that concern tlie Pol 
ſeſſion, as Court Rolls; but it the War- 
ranty be only againſt the Feoffor and his 
Heirs, the Feoffce ſhall have all the Deeds; 
for in the firſt Caſe the Feoffor is biund at his 
Peril to defend the Title, and therefore ſhall 
keep what mill enable him to do it; in the lat- 
ter Caſe he is ſaſe, ſo long as be impeaches nat 
his own Feoffment. 

There be 8 formal Parts of a deed of Feoff. 
ment, 1.The Premifics, which name the Feot- 
for. and Feoffee, and the Certainty of the 
Land to be convey'd. 2. The Habendam, i 
which names the Feoffee again, and limit; 
the Certainty of the Eſtate. 3. The Tenen -. 
dum, which mult at this Day be of the 
Chief Lord, by force of the Statute of N 
 emptores Terrarum, 4. The Reddendam. 5. Ihe 

Clauſe of Warranty. 6. 1n cujua rei Tefti- 
monium figullum Me un aft oſui containing * 
the Sealing, which is eſſential Part. 
7. The Date containing the Day, Month, 
the Stile of the K. and Year of the Lord. It 
was anciently holden, that a Deed dated. 
before the limited Time of Preſcription wasn 
not pleadable, therefore they often omiited 
the Date. If no Place be mentioned, the 
Feoffee may alledge it mace wherever 
he will. 8. The Clauſe of his Teſfibus of 
late diſuſed, was anciently written by the 


ſame Hand by which the Deed was, ande 
the Deed was read to the Witneſks, audflyy 
then their Names entred, tho 
No Exceptions are good againſt a Witneſs, ir 
but thoſe that prove him to want Diſcre- 
tion, to be a Party in Intereſt, an e FR 
erſonſ} * 


Of Fe. Simple. 


rſon infamous, as one attainted for giving 
ak- lalſe Verdict, or of Conſpiracy at the K.'s 
bis it, or convict of Perjury, Præmunire, For- 
7* ry on the 5 of El. or Felony,or one that by 


dgment has loſt his Ears, or ſtood in the 
illory or Tumbrel, or been branded, (9 
nt Minoris culpe ſunt Majoris Injamie;) or 
-hampion recreant. 0 
But many Exceptions that are good againſt 
off. Juror, are not fo againſt a Witneis, as At- 
nity, or Conſanguinity, how near ſo ever. 
the For if a Furor be challeng d, his Room may ea- 
be. ſupplied by others; , 5» it is othermiſe.of 4 
Virnels.) So of Outlawry in a Perſonal 
Action. And one named a Diſsor in the 
Vrit, has been allowed to be a Witnels to 
he Deed ; otherniſe the Demandant by a Fi- 
2 7 icions Suppoſal, making the Witneſſes Parties 
eſti Mo the Attion, might dejraud the Tenant of the 
Bent fit of their Teſtimony, 


al But where the Witneſſes in a Deed are to 
45 e joined to the Jury, (as they frequent ly 


ere in former Times, by Proceſs awarded 
againſt them, as well as the Jury,) the 
lame Exceptions that are good againſt a Ju- 
ror are good againſt them, becauſe if they 
theſſpould, with the Jury, find it to be ihe 
VELD:ed of the Party, no Attaint will lie, for 
 Offfckat more then 12 affirm the Need : Yet an 
the Atiaint will lie age inſt the Jury if they 
ſhould find that it is not his Deed, for the 
Wüneſſes cannot teltity a Negative. For 
tho" the may directly ſwear that ſuch a Deed 
is the Party's Derd, they can't ſwear the con- 

Irary ; Ir tho this may be collected from what 
they poſurvely ſwear, 1 Office is only to 5 
„ 5 J 


Of Fre- Simple. 


Jy what they know, not to make Inferences fr 
it. When Witneſſes are joined to a Jur 
there muſt be more than one. 

When a Tryal is by Witneſſes, as of th 


1154 
al 


Challenge of a juror, or Summons of MF / 
Tenant, the Affirmative ought to be pron 
ved by two, or more. But when the Try rs 
is by Verdict, Judgment is given on thatWu 


and that 1s given on Evidence. Violenta pre 
ſumptio eſf yu probatio; as if one be (tabbel 
in a Houſe, and another run out of it witt 
a Knife bloody,and none elſe in the Houſe 
Preſumptio probabilis moves little, preſumpti 
levis moves not at all. Wife can't be 
Witneſs for or againſt her Husband. Ne 
can a Party to an uſurious Contract be 
Witneſs againſt the Uſurer, tho anothe 
informs, for by this means he would avoil 
his own Bond. a 

K.'s ancient Charters of Inheritance had 
the Clauſe of his Teſtibus, as thoſe of Nobili 
ty ſtill have; in X. s other Grants, feſte meipſ 
is at this Day uſed inſtead of it. f 
A Deed of Feoffment may be good with 
out any of the 8 formal Parts; as if Land 
be given te A and his Heirs, without any 
Habendum, Cc. or to hold to A. and hi 
Heirs, without naming him before the Ha- 
bendum, yet. both Deeds are good. Fw 
the word Heirs, which alone is an eſſential Word, 
is not wanting, and no Deed ſhall be woid 
which by any Conſtruction can be made good, Abi 
but it muſt be ſealed and delivered. 

None born out of lawful Wedlock can 
be an Heir. Nor a Monſter, i. e. one want- 
ing humane Shape, 4, having 4 Dogs 

| | | | Head, 


Of Fee-Simple. 
fu , but one having Fingers or Toes too 
JunWany or too few, or Limbs diſtorted, is 


o Monſter. Hermaphrodites ſhall inherit 
cording to the Sex that prevails. 

An Alien can neither inherit, nor have 
n Heir; one made a Denizen by K.'s Let- 


ryaers Patents may purchaſe Lands, and his 
thai ue, born after the Denization, may be Heir 
pre him. One attainted of Treaſon or Felo- 
obeW@y can neither inherit, nor have an Heir; 


nd his Blood is ſo corrupted by the At- 
inder, that it cannot be abſolutely reſtor d 


-prinput by Parliament: But if a Perſon attaint- 
be A be pardoned by the King, and purchaſe 
NoWard, and have iſſue a Son, and dye, ſuch 
de Jon ſhall be his Heir; but if the Father have 
then elder Son alive at the Time of his Death, 
void porn before the Attainder, the younger Son 


born after cannot be Heir to the Father; 
Wor the elder Son, tho he be diſabled to inherit, 
et is till the elder Brother, and the Younger 
WW 4nn0t be Heir while he is alive. i 
But the Iſſue of one made a Denizen ſhall 
nherit the Father, tho he have an elder Bro- 
her alive, born while the Father was an 
Alien: For Deni cation has not. ſuch a Retro- 
pelt as Nataralization, which makes a Man 4 
tural Subjett ab initio; but 4 Denizen de- 
ives his very Eſſence 4s 4 Subject from the De- 
ord, niz.ation, and his Son born before never had any 
oid, Wore Right to inherit, than if he had not been 
00d, his Son at all. | 
It is clear, that the Sons of one Attaint- 
canſſed, born before the Attainder may inherit 
nt-Fone another. But my Lord Coke holds other- 
g wile of the Sons of an Alien, or Perfon at- 
ad, | ; tainted ; 


11 


* 


Of Fee- Simple. 
10 tainted; but has been. ſince contradifted, for a 
18 %. Brother may in Mortdanceſter male himſelf 


Vaugh. 254. Heir to bis Brother without mentioning the Fa. 


1 Vu. 413, . | 
Outlaws in Debt, Hereticks convid, 
Perſons excommunicate, or attainted of 
Premunire, Lepers, Ideots, Cc. may be 
Heirs. Child born in ſecond Marriage 
within nine Months after the firſt Hul 
band's Death, may be Heir to the firſt or 
1 ſecond Husband, which he pleaſes. At this 
Day, an Heir can't ſue a Bond made to his 
Anceſtor. 
Fiſh at large in a Pond, Doves in a Dove- 
houſe, go to the Heir, thoſe that are caught 
to the Executors. 


l 
2 

* 
44 


Nemo eſt Heres viventis. 


Rol. A. B Gift 4 4 hi . h . 
f! : y a Gift to A. and his Heir, the Hear 
* © can take nothin „ not an Inheritance, becaaſ 
there is no Poſſibility of its continuing for ever 
not 4 Freehold deſcendible, becauſe ſuch mu 
continue during Lives in Eſſe only, and no Ma 
can create a new Effate. A Gift to A or hi 
Heirs paſſes a State for Life only; a Gif 
to A. and B. & Heredibas, paſſes no mort 
for the Uncertainty ; but a Gift to A. & He 

redibut, gives a Fee, without adding ſuis. 
A Leaſe T. is made to F. S. Parſon and 
his Succeſſors, and after a Releaſe is made to 
him and his Succeſſors; yet he takes but for 
iN Life. For, the word Succeſſors in both Caſe 
1 is vo d, in the firſt, becauſe 1 * Corporation 
Wl: | * K. can be poſſeſs d of a Chattel; in the ſe- 
vl cond, becauſe the Releaſe can't enure to him i 
bl that Capacity, in which he had nothing 8 
| rant 


Of Fee-Simple. 


rant by K. Decano & capitulo habendum hare- 
elf ibus & Succeſſoribus ſuis, veſts in their politick 
2 


apacity only; grant to F. S. and his Heirs 
Ind Succeflors, veſts in his natural Capacity 
G, aiy; and tho it may be ſaid, that the K. is de- 
oed in uſing the word Heirs in the firſt Caſe, 
bed that of ; Ac” in the Second, yet thoſe 
age ords which were uſed only to make the Grant 
ul- # firm, ſhall not be conſtrued to male it 


id. 
hl A Gift to 4. & liberis ſuis, and their 
hisHeirs, gives a joint Fee to him and his 
hildren then born. The word Heirs in- 

ve ·ludes all Heirs whatſoever, whether near or 
ghtFemote. Fe 

The Iſle of Man, tho a Territory diſtinct 
rom the Kingdom, has been granted under 
he great Seal, and js therefore deſcendible 
y the Rules of Common Law. | 
Feoffinent is the only Conveyance, which 
hen the Feoffor's Entry is Lawful, doth 
eſtroy all wrongful Eſtates, becauſe the Feof- 
pr re-entring to make Livery, re- continues his 
mer Estate. All Corporeal Inheritances 
id at Law pals by Feoftment, without 
Wed : Incorporeal Inheritances, i. e. ſuch as 
Jie neither Tangible nor Viſible, paſs by 
Delivery of the Deed. Carta, properly ſignifies 
Deed of Feoffment; Factum any Deed 
xhatſoever. Do, is the apteſt Word of Feoff- 
nent. | 
A Fee may paſs without the word Heirs, 
1. By Deviſe, by the expreſs Intent of the 
Peviſor, as where Land is deviſed to 4. 
nd that he ſhall pay 20 J. for it to the Exe- 
uicr;lo a Deviſe to A. to give, or ſell, or for 


e fort. 
3rant 
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Of Fee-Simple. 
ever, or in Fee- Simple, or to him and hi 
Aſſigns for ever, or to him & Sanguini ſu, 
give a Fee · Simple; but a Deviſe to A. & . 
mini ſuo, gives an Entail only; a Deviſe to 
him and his Aſſigns, gives a State for Lik 
only. 
255 a Fine ſur conn ſans de droit come ceo quei 
= for it ſuppoſeth a Precedent Gift in 
ee. | 
3. By a Releaſe of one Jointenant or Parce- 
ner, to one of the others only, or to all; or by 
Releaſe of Right by Diſs ee to Diſs or; becauſ 
the Perſon to whom it is made is ſeiſed of x Fee be. 
fore. In like manner by a Releaſe of a Seignior) 
or Rent- Charge made to the Tenant of thi 
Land; for tho ro ſome Purpoſes it may be ſai 
to paſs an Eſtate, it gives no Benefit to the Te 
nant, but by Extinguiſhment of the Eſtate of hi 
that releaſes. | 8 
By Recovery, for where a Fee is demand 
ed by the Writ, the Tudgment muſt be intended 
ro purſue it. 3 
5. By Creation of Nobility by Writ 
without any Limitation, which of it | 
ennobles the Blood to a Man and his Heir 
Lineal, unleſs the Writ limit it to th 
Heirs Males, Cc. But Creation of Nobilit 
by Patent, which 1s of late more general 
uſed, gives no Inheritance without prope 
Words. . 
6. In Gifts that take effect by Reference 
as if A. give Land to B. and his Heirs, anda! 
then B. infeoff A. as full as A. inftoffelÞ & 
him. | | Ir 
7. In Gifts of Frank- marriage, or Frankal'at 
moin, for the Law had a particular "_ * 
* or 


orks of Piety, and the Advancement of Fami- 
ies by ſuch Gifts ; and ancient Grants muft 
be expounded, as the Law was taken when 
hey were made. : | 

8. In Gifts to KX. or Corporation aggre- 
gate, for they never dye. | 


Inheritance of the like Value given her by Law. 
10. In the Grant of the Privilege of an 


by \ fart by K. at a Juſtice-Seat, for there is a 
a pecial Law of the Foreſt. 
ebe 11. But the words, Heirs or Succeſſors, are 


or bſolutely neceſſary to paſs a Fee in all 
rants and Feoffments, Releaſes and Confir- 
ations, enlarging Eſtates, Warranties, Bar- 
ains and Sales, &c, | 
All a Man's Sons ſhall, by the Cuſtom, 
ually inherit Gavelkind Land; but the 
deſt alone ſhall take a Remainder limited 
che right Heirs of the Father. A Fee 
ay be got wrongfully by Diſs'n, Cc. or 
y a bare Agreement in Pais to a Dilsn to 
nes Uſe. 4 ; 

A Purchaſer of Lands in Fee dying with- 
ut Iſſue, Brother or Siſter, his next Couſin 
dllateral of the whole Blood, becomes his 
leir; but his Couſin of the half blood may 
his Heir of a State Tail, for the Deſcent of 
cb Eſtates is governed by the Form of the 
if in which the-Donor's Will is contained. Li- 
al Deſcent is in a right Line from Father 
von, Collateral is for Default of lineal 

irs, as to ones Father's Brother, or 
nkalFrandfather's Brother, &c. Heres in li- 
our / refta præſertur heredi in linea tranſ- 
rf ET 
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9: In grant of Rent to a Parcener to make vid. Supra 
Fartition equal, for it is granted in lien of her 6. 88 


10. 


16 


II. 


ver ſali, & propinquior excludit propinquum, 


propinquus remotum, remotus remotiorem. 


tionis, or jure propingquitatis ; the former ſhall 
take as Heir, the latter by Purchaſe. As if ! 
have two Nephews, A. the Elder, and B. 
the Younger; and A. have Iſſue and dye, 
and I purchaſe Land in Fee, and dye with— 


tor whatſoever the Anceſtor, if living, 


ſhould have inherited, the lineal Heir, jure 
repreſentationis, {hall inherit; but if a 


Ws: inherits the Son, he is not abſoluieh 


Of Fee Simple. 


I 


One may be next of Kin, jure repreſents 


out Iſſue, the Iſſue of A. ſhall be my Heir, 


Rem'r had been limited to my next of 
Blood, B. ſhould take it before the Iſſue of 
A. becauſe he is next, jure propinquitat is. 
If a Son purchaſe Land in Fee, and dye 
without Iſſue, his Uncle ſhall be his Heir, 
not his Father; for it is a Maxim in Law, 
that Land cannot lineally aſcend; yet the 
Father is next of Blood to the Son, and (hall 
take a Remer by Purchaſe limited to the 
next of Blood to the Son. And where th 


Heir, for if the Father have a Son born after 
wards, he ſhall enter upon the Uncle; “ 
if a Siſter inherit her Brother, and the FH 
ther have afterwards iſſue a Son, he (hall et 
ter into we Land as Heir to his Brother 


and if he have a Daughter and no Son, 1h" 
ſhall be Coparcener with her Siſter. F 
Where the Uncle is Heir to the Son, an the 
enters into the Land, or preſents to 
Church, or gets Seiſin of the Rent deſcend” 1 


ed, Cc. and dyes without Iflue, the FathdF* 
ſhall have the Land, Advowſon, Rent, c. 
as Heir to the Uncle; but if the Une 0 21 

| 0 


„fore he has pane an actual Seiſin, the 

' Wathcr cannot be Heir; or if the Son and 
4. Incle both dye ſciſed only of a Rev'n 
111 pectant on a Freehold, the Father cannot 
c 1 ME Heir, for he that claims as Heir in Fee, 
uſt make himſelf Heir to him that was 


* ſt actually ſeiſed of the Freehold and In- 

ye, M-. 

th-eutance. | 

ir. The Uncle ſhall have Benefit of a War- 

ne, nty made to the Son and his Heirs, but 
be dye without iſſue, the Father ſhall 


ave no Advantage thereof; ſo the Uncle 
ing diised, ſhould at Laas have been 
ound by a Warranty made by the Son to 
ze Diſs or, but if he had afterwards dy'd 
ithout iflue, the Father being his Heir 
ould not have been bound thereby, for 
arranty always deſcends to the Heirs of 
In chat made it, or of him to whom it 

as made. If the Son conclude himtelf by 
| adipg concerning the Tenure and Services 

Land, the Uncle ſhall be bound by it, 


nel ball not the Father, being Heir to the 
ite cle, becauſe be cannot be Heir to the 
n; but the Father, as Tertenan, ſhall be 
* _ by Eftopels which run with the 
It, 

ma If a Purchaſer of Land in Fee dye with- 
1 n /Nue, thoſe of his Blood of the Part of 
9 


s Father (hall inherit ſuch Land, and thote 
$ the Male Line of the Part of the Father, 
o more remote, are always preferred; 

refore the Brother or Siſter of the Father's 
Ether, or of the Father's Father's Father, or 


ra any other Anceftor in the Male Line, and 
5 „ Repreſentatives, ſhall firſt inkerit ; on 
'"befo | Failure 


Pl. C. 448. 


the Blood of the Mother's Mother; but 


Heir on the Part of the Father enter for 


Failure of ſuch Cuuſint, thoſe of the Blood of . 
Father's Mot her, or of the Father's Father t M 
ther, &c. ſhall inherit. And O. If thoſe 
the Blood of the Latter ſhall not be preferr: 
becauſe there is a longer Deſcent of Hale A 
ceſtors from her? And if the Purchaſer have 
Heir of the Part of his Father, the Heir Mf 
the Part of his Mother (hall inherit; as tt 
Brother or Siſter of the Mother, or of t 
Mother's Father, or of the Mother's Father 
Father, &c. who ſhall inherit before any 


one dye ſeiſed of Land which deſcended 
him as Heir to his Mother, or any of h 
Anceſtors, the Heirs of the Part of his M. 
ther only ſhall inherit it; ſo e rech. if! 
dye ſeiſed as Heir to his Father, &c. f 
whoever takes Land in Fee by Deſcent, mu 
be of the Blood of the firſt Purchaſer. 

A. Leiſed as Heir on the Part of the M 
ther, makes a Feoffment, and, takes back 
State in Fee, and dyes without iſſue, this 
a new Purchaſe, and ſhall go to the He 
on the Part of the Father. If he make 
Feoffment on Condition and dye, and tl 


Breach, the Heir on the Part of the Moth. 
ſhall enter on him, for the Feoffment bei 
defeated, the Land is in fuch plight 4, 
it never had been made. If he make 
Feoffinent, reſerving a Rent to him and b 
Heirs, and dye, the Heir of the Part 
the Father ſhall have it; but if he make / 
Leaſe L. or J. or Gift in T. the Heir of thiÞ-a 
Part of the Mother {hall have the Rent, as i» 
cident to the Rev'n ;- ſo if one 5 2 
| 1 
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{annor, as Heir on the Part of the Mother, 
12d made a Feoffment of Parcel thereof before 
he Statute of Quia emptores, reſervinga Rent 
1 Fee, the Heir of the Part of the Mother 
hould have had it, as being Parcel of the 

annor; and if a Man have a Rent Seck 
the Part of his Mother, and the Tenant 
rant that he and his Heirs may diſtrein for 13. 
t, his Heir of the Part of the Mother ſhall 
ave the Diſtreſs as appurtenant to the Rent. 
f one fo ſeiſed make a Feoffment to the 
iſe of him and his Heirs, the Heir (a) of the 2 is the 
ed Mart of the Mother ſhall have the Uſe. If $717 7? 
Wuch Heir have a Seigniory,and the Tenancy 3 Lev. ,o7. 
ſcheat to him, the Heir of the Part of the | 
other ſhall have it. If the Tenant of 
and deſcended from the Mother be im- 
Wlcaded, and vouch, and recover againſt 
he Vouchee and dye, the Heir of the Part 
ff the Mother ſhall ſue Execution. 

Fane S. has iſſue A and dyes, and Land 
s giver} to A. and his Heirs on the Part of 
us Mother, or a Rem'r 1s hmited to the 
eirs of Fane S. and afterwards A. dyes 
ithout Iſſue, the Heirs of the Part of the 
ather ſhall inherit, becauſe the Fee veſted 
Wn 4. as a Purchiſer, and no Man can 
reite a new Inheritance; for which Cauſe, 
{ Land be given to a Man, and his Heirs 
Males, the Law rejects the word Males ; yer 
and may be given to a Man, and his Heirs on 
e Part of the Father, Litt. Sect. 354. in nhich 
aſe none of the Heirs of the Part of the Mother 
ball ever inherit, but in ſuch Caſe the Inheri- 
Fance, as long as it continues, deſcends accord- 
ng to the Rules of Lam, tho it be @tcrminable 
jor 


il | Vid. Supra. 
f 11. 
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for want of | Heirs on the Part of the Father. 
IF there be Lord, Fm Me ſue, and Ten't, 
and the Fem bind herſelf and her Heirs to 
acquit the Ten't. and. marry,, the Ten't 
grant, to the Husband and his Heirs, that 
they thall not be bound to acquit lum; yet 
after the Death of the Husband and Wiſe, . 
their Iſſue, as Heir to the Wife, ſhall. be lc 
bound to Acquittal. For it ſhall not be in th. 
Poner of one _Awceſtor, by any Act done to or by” 
him, to take from another the Power of bihding 
one that is common Heir to both, 

If one dye ſeiſed of Land as Heir of the [ 
Part of his Father, it ſhall rather Eicheat * 
than go to any one that is not Heir of the 
Part of the Father; fo e converſo, where 
Lai.ds:deſcend from the Mother. As Land be 


may Eſcheat to the Lord, for want of Heirs : 
of the Blood of the firtt Purchaſer, ſo may * 


it by Judgment agaiuſt the Ten't for Fe. 
lony three Ways, Aut quia ſuſpenſus-per Cui. 
lum; ant quia avjuravit Regnum ; ani quia ut 
lagatut; but no Land ſhall be forfeited byte 
him that is hang'd by Martial Law, in j«i 
rore Belli. The Land whereof one attainted o 
High Trealon was ſeis d Elchcats to X. o 
whomſoever they were holden ; but if the 
Son be attainted of Treaſon, and the Fa- 
ther dye ſeiled, the Land ſhall elcheat to er, 
the Lord, for the Father dyes without Heir 
No Land ſhall be torfeited by Outlawry on 
Proceis on a Writ of Appeal before the Plain- 
tif has counted, but that which the DcttF 
had at the Time of the Outlawry pro-. 
nounced, but by Outlawry on an lndict- 
ment, all igforfeited which he had at the tie 

0 


Of Fee- Simple. 
pf the Felony done; for in the firſt Cafe, the 
Record whereon the Forfeiture is grounded, 
hews not the Time when the Felony was 
omnutted, but in the {ſecond it does. 
Land given to a Body Politick, goes back 
o the Donor, when the ſame is diſſolved. 
Land always deſcends to the worthieſt of 
Blood ; therefore the elder Brother, and all 
is Polterity, ſhall inherit before the young- 
r, or any of his; and all the Females of the 
art of the Father, before any of the Males 
pf the Part of the Mother. 
None ſhall be Heir of Land in Fee-Simple, 
br to a Warranty, or ſue an Appeal of 
Death as Heir, unleſs he be of the whole 
3 both of the Father and Mo- 
er. 
nol {f an elder Brother purchaſe Land in Fee 
nd dye without Iflue, his Siſter of the 
hole, not his younger Brother of the 
alf Blood, ſhall be his Heir; but where 
be Uncle is Heir to the elder Brother, and 
nters and dyes without Iſſue, the younger 
Fall be his Heir, becauſe he is of the whole 
i 190d to him. 2 
If Ten't in Fee of Land, Rent, Seignio- 
y, Advowſon, an Uſe, &c. have a Son and 
; Daughter by one Venter, and a Son by ano- 
t toller, and dye ſeiſed, and the elder Son dye 
1cjr Pithout Iſſue before actual Seiſin, the 
ounger Brother ſhall have them as Heir to 
Je Father, but if the elder Brother had 
Heft Rined an actual Seiſin, the Siſter ſhould 


mw 17 de feodo ſmplioi facit Jororem eſſe hæredem; 
ine hich — upon the Maxim, that who- 


are them as Heir to him, quia poſſeſſio fra- 


CVEL | 


14. 


Is, 
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Simple, but only of the State in 7. 


ä Of Fee- Simple. 
ever claims a Free- Simple as Heir, muſt be 
Heir to him that was laſt actually ſeiſed 
thereof, (or to the Purchaſer.) But 1f 4 
ſeiſed in ſpecial T. with a Rem'r in Fee, 
have two Sons by diverſe Venters and dye, 
the elder as Heir in T. enter and dye with 
out Iſſue, the younger as Heir to the Fa- 
ther ſhall have the Fee, becauſe the elderi$c 
Brother was not actually ſeiſed of the Fee. 


If the Father make a Leaſe T.rendring Rent 
and dye, and Leſſee enter, and the elder Son 
dye before he has received the Rent, yet tht 
actual Poſſeſſion of Leſſee T. is the actual 
Poſſeſſion of the elder Brother, and the $ 
Rer ſhall be Heir. So if one enter into tht 
Land as Guardian in Socage, or Chivalry t 
the elder Son. But if the Father make 
Leaſe L. and dye, and the elder Son re 
ceive the Rent and dye, the younger Bro 
ther ſhall have the Land as Heir to the Fa 
ther, becauſe the elder Brother was not ſei 
ied of the Frechold of the Land; but if Ba 
ſtard Eigne receive Rent reſerved by tht 
Father, on ſuch Leaſe and have Iſſue and dye, 
the lier ſhall be barr'd, for he cannot prov 
the other a Baſtard after bis Death. 

Ihe elder Brother enters, and endows hi 
Father's Wife of a 3d Part, and dyes with 
out Iſſue, the younger Brother ſhall have 
the Revn of the ſaid 3d Part; but il 
the elder had made a Leaſe L. and dyed 
and the Leſſee had endowed the Wife, and 
Ten't in Dower had dy'd daring the Lil 
of Leſſee L. the Siſter, as Heir to the elde 
Brother, ſhould have had this 15 

1 ol 


Of Fee-Simple. 


ber in the firſt Caſe, the Endowment of 
iſellde Wife defeated the elder Brother's Seiſin 
FARE the 3d Part, and the Rev'n thereof de- 


FeeWnded on an Eſtate which the Wife was in from 
dye - Hucband, ſo that in Fudgment of Law 4 
th» only deſcended ; but in the other Caſe, 


e Rev'n depended on a Leaſe made by 
Ideie elder Brother. 

The Son's-general Entry into a Parcel of 
ind, gives him an actual Seiſin of all the 
Rent nd in the ſame County whereof he is ſei- 
5 in Law, but where another is ſeiſed of 
e Land to which he has a Demand, in re- 
2ualMcct of a Diſs'n, Alienation in Mortmain, 
Mndition broken, Cc. his general Entry in- 
Part, is good for ſo much only. 


vowſon, Common, Cc. If the elder Bro- 
er dye before the Church becomes void, 
the Rent due, & c. But a Husband ſhall 

Tent by Curteſy in reſpect of his 
ife's Seiſin in Law, where it was impoſſi- 


B for him to get an actual Seiſin, for in the 
the Caſe it fands indifferent whether the Heir 
dye be Father or Son ſhall have the Land, and 


refore the actual _ of either of them ſhall 
ide it ; but in the Second, the Favour which 
Law ſhews to the Husband that has Iſſue by 
Wife, ſhall not be loſt without ſome default in 


it. The Poſſeſſion of the elder Brother ſhall 
t exclude the younger, and make the Si- 
r his Heir of an Eſtate T. or a Digmty, 
Crown Land, for in theſe Caſes the 
w regards him that is Heir to the firſt 
-y*0{Wnec, or to him that was firſt created 
Fol . Noble, 


There ſhall be no poſſeſſio Fratriſ of a Rent, 
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Of Fee-Simple. 


ever claims a Fre- Simple as Heir, muſt be 
Heir to him that was laſt actually ſeiſel 
thereof, (or to the Purchaſer.) But if 4 
ſeiſed in ſpecial T. with a Rem'r in Fee 
have two Sons by diverſe Venters and dye, 
the elder as Heir in T. enter and dye with: 
out Iſſue, the younger as Heir to the Fac 
ther ſhall have the Fee, becauſe the eldenc 
Brother was not actually ſeiſed of the Fee 
Simple, but only of the State in T. in 
If the Father make a Leaſe T.rendring Renin 
and dye, and Leſſee enter, and the elder Son 
dye before he has received the Rent, yet the 
actual Poſſeſſion of Leſſee T. is the actual 
Poſſeſſion of the elder Brother, and the 8. 
Rer ſhall be Heir. So if one enter into th 
Land as Guardian in Socage, or Chivalry t 
the elder Son. But if the Father make 
Leaſe L. and dye, and the elder Son re 
ceive the Rent and dye, the younger Bro 
ther ſhall have the Land as Heir to the Fa 
ther, becauſe the elder Brother was not ſei 
{ed of the Freehold of the Land; but if Ba 
ſtard Eigne receive Rent reſerved by tht 
Father,on ſuch Leaſe and have Iflue and dye 
the Aulier ſhall be barr d, for he cannot prof 
the other a Baſtard after bis Death. 
The elder Brother enters, and endows hi 
Father's Wife of a 3d Part, and dyes with 
out Iſſue, the younger Brother ſhall havt 
the Revn of the ſaid 3d Part; but if 
the elder had made a Leaſe L. and dycd 
and the Leſſee had endowed the Wife, and 
Ten't in Dower had dy'd during the Lil 
of Leſſee L. the Siſter, as Heir to the elde 
Brother, ſhould have had this * 
1 ol 


Of Fee- Simple. 
or in the firſt Caſe, the Endowment of 


ſelde Wife defeated the elder Brother's Seiſin 
"AF the 3d Part, and the Rev'n thereof de- 
ve dd on an Eftate which the Wife was in from 
ye Huband, fo that in Fudgment of Law 4 
thi: only deſcended ; but in the other Caſe, 
Fa. Ne Revin depended on a Leaſe made by 


Wc clder Brother. 
The Son's general Entry into a Parcel of 
ind, gives him an actual Seiſin of all the 
nd in the ſame County whereof he is ſei- 
in Law, but where another is ſeiſed of 
e Land to which he has a Demand, 1n re- 
ct of a Diſs'n, Alienation in Mortmain, 
pndition broken, Cc. his general Entry in- 
Part, is good for ſo much only. 


vowſon, Common, Cc. If the-elder Bro- 
er dye before the Church becomes void, 
the Rent due, & c. But a Husband ſhall 

Tent by Curteſy in reſpect of his 
ife's Seiſin in Law, where it was impoſſi- 
for him to get an actual Seiſin, ſor in the 
Caſe it lands indifferent whether the Heir 
he Father or Son ſhall have the Land, and 
refore the actual _ of either of them ſhall 
ide it ; but in the Second, the Favour which 
Law ſhews to the Husband that has Iſſue by 
Wife, ſhall not be loſs without ſome default in 


The Poſſeſſion of the elder Brother ſhall 
t exclude the younger, and make the Si- 
Ir his Heir of an Eſtate T. or a Digmty, 
© Crown Land, for in theſe Cafes the 
w regards him that is Heir to the firſt 
nee, or to him that was firſt created 


There ſhall be no poſſeſnFratris of a Rent, 


Noble, 
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Of Fee- Simple. 
Noble, and the Crown Lands jare Cory 
attend the Crown, and if the King pu 
cliaſe Gavelkind Lands to him and his Hei 
it ſhall deſcend to his eldeſt Son only, a 
if he have the Crown as Heir to his Moth 
{uch Land ſhall deſcend to the Heir of f 
Part of the Mother; if the right Heir be: 
tainted, yet ſhall the Crown deſcend upd 
him, and when he takes (a) upon him the R. 
Dignity, the Attainder is diicharged. 
he word Inheritance 1s not only propt 

ly uſed where one has Land by Deſcent, 
where he has Land in Fee, or Tail by Pu 
chaſe; as in a Writ of Right, or cui in Vi 
for Land purchas'd, the Words of the Wi 
are, quam clamat eſe =- & hereditatem ſua 
But in the Stat, of V. 2. c. 5. By Conlin 
ction of the whole, tis taken only for t| 
Wife's Inheritance by Deſcent. 
One may have an Inheritance, tho 
neither take it by Deſcent, nor properly 
Purchaſe, but by Creation; as where . 
King, creates a Man a Peer by Letters! 
tents,or by Writ : The firſt Ennobles a M. 
tho' he never fits in Parliament, but the $ 
cond does not until he fits there; for f 
Iſſue, whether he be a Baron or no, muſt 
tried by the Parliament Records; therefore 
Peer of another Kingdom cannot be fu: 
here by that Name. One may be mai 
Noble for Life only, not for T. A Wom 
marrying a Peer is thereby made Noble a 
ring her Life, unleſs ſhe afterwards ma 
ry a Commoner; but one born Nob 
continues ſo, let her marry whom | 
will. 
| 3 


Of Fre- Sinple. 


Of Things whereof one may have a manua 
occupation, Poſſeſſion, or Eſtate, as of Lands, 
dents, Ge. he ſhall plead that he is ſeiſed in 
Dominico ſuo, ut de feodo; of Things which lie 
ot in ſuch manual Occupation, as an Ad- 
owſon, Cc. he ſhall ſay, that he is ſeiſed ut 
e Frodo. It may be obſerved from hence, that 
judgment of Law, a Man can receive no 
rofit of an Advowlon, therefore at Com- 
on _ _ * _ 3 
are it, and Guardian in ge 
— preſent, becauſe he can take nothing 
rr it, and he ſhall meddle with nothing, 
t what he may be liable to account for: 
a Writ of Right of Advowſon, the Pa- 
on ſhall lay the Eſplees, not in himſelf, 
ut in the Incumbent. | 
There is a great Difference between Advo- 
io mediet atis Eccleſiæ, & medietas Adwocationts 
cle; the firſt, is when there be two ſeve- 
| Patrons and Incumbents of the ſame 
Whurch, in which Caſe, if either Patron be 
ſturbed, he may have a quare Impedit, &c. 
eſentare ad med ietatem * or he may 
Wvc a Writ of Right de Adwocatione medie- 
is, and either Incumbent may have a Fa- 
urum againſt the other. Medietat Ad- 
cationis, is when an Advowſon deſcends 
two Parceners, and they agree to preſent 
Turns; in which Caſe, either of them in 
Turn, if diſturbed, may have a quare 
pedit, &c. præſentare ad Eccleſiam; but 
either of them bring a Writ of Right, it 
ſt be, de medietate Advocationit. As there 
Wy be two ſeveral Parſons of one Church, 
wo Men may make but one Parſon. 
| C One 
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18. 


Of Fee-Simple.' 
One can t have a larger or greater 'Eftate 
than a Fec-Simple, whether it be abſoluts 
or qualify d; and there cannot be two Fees 
Simple of the fame Land in the ſame Per 
ſon. If the K. s Donee be attaintediof Trea 
fon, or convey the Land to X. both th 
Fees are conſolidated into one; and yet 
there may be a Fee-Simple qualified in on 
Perſon, and a Reverſion in Fee in anothq 
by Act of Law, as where the Lord 'entewlif 
on his Villein, being a Donee in Tail, th 
everſion in Fee continues in the Donor 
t one Fee can't depend on another by ' th 
Act of the Party, therefore a Remainder || 
mited on a baſe Fee is void. 
Purchaſe, in Latin Ac — or Perqui 
tum, is the Poſſeſſion of” enements whi 
one has by his own Deed or Agreement 


and not by Deſcent ; it is always intende . 
to be by Title, and moſt properly by Co 
veyance, whether made freely without a 
Conſideration, or for Money, '&:c. g 
thoſe that claim meerly by Act of Law, ne 


Lord by Eſcheat, Tenant in Dower, or | 
Courteſy, cannot be ſaid to be Purchaſers 
If a Monument, Cr. ſet up in a Chun 
in honour of my Anceſtor, is defaced by. 
Parſon, or any other, I may have an Aci 
on the Caſe againſt him, and ſome ſay, th 
the Wife or Executors that ſet it up mi 
have an Action. By Cuſtom the New m 
have ſome Chattels, as Heir-Loom, (as li 
beſt Bed, Table, Cr.) and ſhall ſue 
them only at Common Law. The, ancie 
Jewels of the Crown ate Heir-Looms, d h 
not deviſable. | d 


Of Fee. Tall. 
Of FEE-TAIL. 


ej Hoſe Inheritances which are made 
* Eſtates Tail by W. 2. were Fees-Sim- 
le conditional at Common Law, and are 
till deſcendible in the ſame Manner as be- 
dre; the Donee having Iſſue inheritable 
live, was before the ſaid Statute eſteemed 
have performed the Condition to three 
| _ 1. Io alien the Land. 2. To 
orfeit. 3. To Charge it. But if he had 
ied without Alenation, the Land ſhould 
ot have deſcended to any collateral Heir, 
iz, to one not within the Form of the Gift; 
nd if the Iſſue had died before the Donee 
ad alien d, he having no Iſſue at the Time 
the Alienation, ceuld not barr the Donor 
his Reverter on Failure of Iſſue, but he 
Wight barr' the Hue born after, becauſe he 
umd a Fee-Simple . Har. A Feme Donee 
ight with her Husband, by levying a 
ine, bay the Iſſue; but if they had alien'd 
ithout Fine, the Iſſue ſhould have had a 
by medon in De ſoender. Theſe Rules held as 
the King, Whether he were Donor or 
onee, but he could neyer be barr d of Tng 
Ability of Reverter by -Alenation with 
arfanty, before: Iſſue had, without Al- 
te, + dd3 {3 1 Fe L #1 
M. 2. has fo appropriated the Land to 


s oevant in Tail, and the Heirs of his Body, 
de at if Land be given to à Man, and the 
ncith eirs of his Body, to the Ute ot another 


4 his Heirs, the Limitation of the Ute is 
did. ; 543, ** : . 4 ö 6. & : &f 8 
C 2 Tenant 


19. 


Of Fee- Tail. 


Tenant in 7. is either in T. general, or ſpe. 
cial : Tenant in T. general, is where Lang 
is given to one and the Heirs of his Body, 

- Tenement, which is the only Word uſe 
in M. 2. includes not only Land, bu 
Things iſſuing out of, concerning or anner 
to Land, or exerciſable in a certain Pla 
as Rents, Eſtovers, Uſes, Charters, Name 
of Dignity, as Duke, Cc. of ſuch a Plac 
Advowſons, local Offices, as of the Marſh; 
of England, Chamberlain of the Exchequer 
Cc. And as Tenant in J. cannot har hy 
Iſſue by his Alienation of the Land it fel 
ſo * can he bar him of a Warran 
annex d to ſuch Eſtate, or of a Writ of EH 
ror, or Attaint. * | 

But Things meerly Perſonal, as Annu 
ties, the Office of a Faulconer, and ſud 
like, can't be entail d. 2 

e word Heirs is abſolutely neceflary d 
all Gifts in Tail, therefore a Gift to or 
and Semini ſuo, or exitibus, or ' prolibs i 
Corpore ſuo, give him but an Eſtate LC. b 
the word Heirs may be ſupplied by Rek 
rence, as where Land is given to A. and tl 
Heirs of his Body, Remer to B. in for: 
Pradict]: If a Leaſe L. is made to 
Rem'r in T. to B. Rem'r to C. in forma Pr 
ditt*, the Remainder to C. is void for til . 
Uncertainty, but if it had been limited 
him in e forma, 1t had been good, i 
idem ſemper reſertur proximo antecedenti. I 
Words de Corpore ſu, may be ſupplied WW... 
others. Tantamount, as de ſe, or Carne jul, 
Some ſay, that a Gift to the Grandfa ed be 
and his Heirs begotton by the Father, . 

goo! 


2 


ma 


O Fee-Tail. 


Dowable. is | : 
Tenant in ſpeclal T. is when Land is 15. 
en to two, and the Heirs of their two Be 
ies, in which Caſe they have an Inheri- 
ance immediately, tho they be both un- 
Warricd, or marry'd to different Perſons. 
has been ſaid, if Land be given to 
and the Heirs of his Body, habendum to 
im and his Heirs, that he ſhall have a 
ate T. with the Fee expectant, for otherniſe 
he Habendum neuld be void; and it ſeems 
it the Law is the ſame, where the Land is 


im and the Heirs of his Body, for the Fee- 
ple given in the Premiſſes 7 the word Heirs 
all not be taken away by the Habendum, »n- 
WW nfiruition; as when Land is given to A. 
d his Hetrs Habendum to him and his Heirs, 
he have Heirs of his Body, and if he die 
Without Heirs of his Body, that it ſhall re- 
| f a Man make to another two 
eds of one Acre, and by the one give 
in T. by the other in Fee, and make Li- 
according to both, it is ſaid that it 
all enure by Moieties, i. e. to paſs a State 
in the one Motety, with a Fee Expectant, 
d a Fee-Simple in the other. 
A Gift of Land to A. habendum in libe- 
Maritagium cum B. gives them both a 
te in ſpecial T. whether B. be a Man or 
oman, ſo that he be of the Blood of the 
dnor, and notwithſtanding B. is not na- 
aid before the Habendum, and the Gift is 
fee ade exprelly to B but 70 the other, 
0 3 


dod, and that the Grandfather's Wife is 


ven to one, and his Heirs, habendum to 


+ the expreſs Purport thereof enforces ſuch | 


Habendum 


29 


8 


22. 


Of He 
Habendum cum B. yet it 


| gives B. an im 
diate Inheritance; but the Donee, that! 


the Caule of the Gift, muſt. (if the Thin 
given lie in Tenure) hold of his Donorf 


therefore upon ſuch Gift, if the Rem 

in Fee be limited to a Stranger, the Done 

have a State L. only, becauſe there is no Rt 

verſion in the Donor, and conſequently n 

Tenure of him ; and for this Cauſe, ſud 

Eſtate cannot be 5 Will, nor coul 
e 


it be made by C:fuyque Uſe before the 27th. 
H. 8. And the Donees muſt hold by Feal 
only; therefore a Rent reſerved on ſuch 
Gift is void, till after the fourth Degre 
for 4 Reſervation or Proviſo repugnant to 
Eſtate which they would reftrain are void; 
in the Caſe above, the Rem r limited on ſu 
Gift is good, for it paſſes with the Livery 

Seiſin, and. ſhall not revert to the Donor aga 
his own Grant. If X. give Land in ſpec 
T. the Survivor (hall - nant in Ia 
Adres, 2 9. But if K. make -A Gift 

Frank- marriage, and. dog one that nu 
the Cauſe of the Gift die without If 
the Man ſhall not hold it for his Life, as 


ſhould have done, if the Gift were n 


by a Subject, Donees in ſpecial T. bei 
divorc'd. caaſa Præcontractus, both 


hold the Land for their Lives; but Don 
in Frank-marriage being ſo divorc d, 


Donee only that was the Cauſe of the & 


{hall have it; for in the firſt Caſe, the Init 
tance,. which includes 4 State L. was indi 
rently given to both; in the Second, the Gi 
made 10 the Stranger only in reſpect of his 4 
liance to the Donor by the Marriage, | * 


iy 
ul 


Of Fee-Taul. 31 


uch Divorcr is declared void. If Donees in 
pecial T. die, &c. their Iſſue being under 
x4, the Couſin of either, who can firſt get 
Whc Cuſtody of him, ſhall be his Guardian 
n Socage; but che Couſins of the Donee 
n Frank-marriage that was the Cauſe of the 


„ict, ſhall alone be Guardians in Socage 
ly f the Iſſue. | 2:4 | 
{ T alliare. eft ad quandam certitudinem ponere, 
ou be molt reſtrain d State- Tail, is that to one 
1th and his Wite, and.one Heir of their Bodies, 


and to one of the Body of that Heir: But (4) (2) I 
D. If ſuch Heir may not be rather ſaid to tale 


* by Way of Remainder than Deſcent. . 
% lk ove make a Gift in T. without ſaying 
ay more, the Reverſion of the Fee-Simple 
f 2 5 in the Donor. by Conſtruction of W. 2. 
0 Reverſion is when the Reſidue of the 
ao oF (tate remains in him that made the parti- 
Sf ular Eſtate. A. Seiſed in Fee, makes a 


Wecoffinent to the Ule of B. or Life, of C. in T. 
Wcemainder to his own right Heirs, the Re- 
ainder is void, for the Feoftor has an Ute 
or his L. by Conſtruction of Law; le- 
aſe, if the particular  Eftates determine du- 
Wins his Life, it muſt: revert to him again, and ) 
-Wconſequently the Fee-Simple is alſo in him, 
for whenever the Anceſtor takes a State L. 
and afterwards in the ſame Conveyance 


* here is a Limitation to his Heirs, the Fee 
ne Meſts in the Anceſtor; nor can 4 Man pre 
* he Fee in Abeiance by a Limitation to his own 


Heirs, at he may by a Limitation to anothers Heirs, 
becauſe his own Heirs are as it were included in 
im ſelf while he lives, and after his Death take 
nly as coming in his Stead, and repreſenting 

C4 him, 


Of Fe- Tail. 
him. For which Cauſe, if a Man make: 
Gift in T. or Leaſe L. the Remainder to hi 
own right Heirs, or to the Heirs Male d 
his „theſe Remainders are void; but ii 
one make a Feoffment to the Uſe of himſelf 
ſor L. Rem'r to the Uſe of the Hein 
Male of his Body, this is a good State 7. 
executed in himſelf, for the Feoffees muſt b 
Seiſed to ſuch Uſes as the Feoffor diretts, mi 
may limit them to himſelf as well as to a Stra 
ger, and the Statute executes the Poſſeſſion i 
ceftuyque Uſe in the ſame Plight,Quality and 
Degree in which he took the Uſe. And ther 
fore, if A. infeoff B. to the Uſe of him 
ſelf in T. Rem'r to the Ule of B. in Fee, in 
which Caſe the Eftate of A is executed bj 
the Statute, and that of B. is good at Con 
mon Law, yet the Eſtate veſts in B. as 1 
Remainder, for be takes the Uſe by Wy . 
Remainder, 

In all Caſes where one makes a Feoffment 
without valuable Conſideration to diven 
particular Uſes, ſo much of the Uſe as | 
diſpoſes not of, remains in him as his a 
cient Uſe, and the Lord by Xt. s Service, 
whom part of the Lands contained in tht 
Feoffment was holden, that had the Pric 
rity of others before, hath it fill; and th 
Heir of the Part of the Mother, or by Cu 
{tom of Burgh Eng, or Gavelkind, ſhall 
— as it no tuch Feoftment had bec 
made. 

At Law, if one made a Feoffment with 
out any Reſervation, the Feoffee held of the 
Feoffor by the ſame Services by which tht 
Feoffor held over; for it would be hard 


ma 


an 


La 


Of Fe- Tail. 


ale the Feoffor, and his Heirs for ever, liable 
perform the Services to the Lord Paramount 
| to give him nothing in the Land wherewith 
3 them: And the fame Conſtru- 
ion has been made as to Donor and 


den once fince W. 2. but Leſſee E. or 7. ſhall 
_ f old by Fealty only, if nothing be reſerved. 
je h Tenant by Grand-Serjeanty had made a 


Witt in T. before 12 Ca. 2. 24. without any 
eſervation, the Donee ſhould have holden 
y Kt. 's Service; but the Donor might have 
ſerved a Tenure in Socage, for a ſpecial 
ſeſervation excludes the Tenure created by 
ww. If a Husband ſeiſed of Kt. s Service 
and in Right of his Wife, had madea Gift 
T. the Donee ſhould have holden of him 
by Fealty only, becauſe the Husband's 
ern was wrongful, and gain d by Diſcon- 
"nance of the Miſes Eftate, and the Woman 

4s Tenant in Right to the Lord. 
A. Holds B. Acre by 4d. and . Acre by 
2d. and makes a Gift in T. of both, he 
Was but one Rev'n, and yet ſhall make ſe- 
eral Avowries in reſpect of the ſeveral 
Tenures over, If a Meſue hold of his 
Word by 124d. and the Tenant hold of 
be Aeſne by 4 d. and make a Gift in 7. 
nd die without Heir, the Donee ſhall 
old of the Me ſue by 12 d. by the ſame Con- 
ruction of Law by which he held of the 

enant by 4 d. before. 
But Donee in Frank- marriage holds by 
Fealty only till the fourth Degree 1s paſt, 
and afterward by the Services by which the 
Donor holds; for then their Iſſues by Ecc. 
Law may intermarry. A Degree of Con- 
C5 ſanguinity 
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another; if one be farther removed than f 


becauſe The is not Heir, nd h˙²ο U. 2. ſed 


Of Fee-Tuil. 
fanguinity is eauſed by the Addition of o 
Perſon to another, in the Line aſcending g 
deſcending. Creilians computing what Dy 
gree of Kin two Perfons: ſtand in, beg 
with one, and aſcend to the common A 
ceſtor, and then deſcend to the other; f 
Canoniſts deſcend from the common Sto 
till they come to each, and in the fame Degn 
in which they are diſtant from the comm 
Stock, they reckon them diſtant from o 


other, they reckon them both in the ma 
remote Degree. So it appears that the C 
lians put them in the ſecond Degree, wha 
the Canoniſts put in the Firſt, - &c. | 
computing Degrees in this Caſe of Fran 
marriage, the Donor and Donees make ti 
Firſt. We compute by the Canon Law. 

Many - Cafes, tho! out of the Letter 
M. 2. yet being in the ſame Miſchief, 
taken by the Equity of it; for Equity in pa 
bus rationibus paria jura de ſiderat, & eff perjet 
quædam ratio, que jus ſcriptum interpreta 
& emendat. Therefore Gifts in T. Malet 
Female are within the Statute, by Force 
which Gifts the Heirs of one Sex only tha 
inherit; but a Female can't purchalc | 
the Name of Heir Female, unleſs the be al 
ſolutely Heir; as if Layd be given to A. f 
L. the Rem'r tothe Heits Females of B. aN 
B. have Iſſue a Son, and a Daughter, ai 
die, the Daughter cannot take tlie Rem 


red an Eſtate T. when veſted in tbe Donee jj i. 
being alien d, yer it altered not the Rule 
Common Law, concerning Names by 1 


ſuch Eſtate may be purthaſed, Thad 


Df Fein 


Thoſe that inherit by Force of a Giſt in 
. Male, (whether ſuch Eſtate be made by 
Act executed, or by Deviſe,) muſt convey 
He Deſcent to themſelves wholly by Heirs 
Aale, ſo d converſe, where a Gift is made 
n T. Female; but the Son of a Female may 
tave an Appeal for the Death of his Ance- 
lor, tho' the Mother could not have it, ſo 
ay the Uncle being Heir on the Part of the 
other, for Magna Charta 34. only difables 
omen from bringing an Appeal as Heirs, 
and extends not to their Iſſue: Sed Q. If Land 
de e in T. Male, Rem'r in T, Female, 
ind Donee have iſſue a Daughter, who hath 
flue a Son, this Son 1s not inheritable to 
ither eſtate T. therefore it is ſafeſt to limit 
he Rem'r in T. general. But if A. have 
flue a Son, who hath Iſſue a Daughter, and 
. and the Son die, and a Rem'r is limited 
o theHeirs Females of A. the Daughter ſhall 
ake the Rem'r as a Purchaſer. A Remer in T. 
$ given to B,s next Heir Male, he has Iſſue 
wo Daughters, they have Iſſue two Sons, 
e Father and Daughters die, ſome ſay 
hat neither of the Sons take, for the Uncer- 
Wainty ; ſome ſay that the Son of the Eldeft 
ie Muy, becauſe worthieſt; others that both, 
or they make but one Heir. 6d 

A Gift to the Husband of A. and the 


Wodics, gives em a State in ſpecial T. 
relently. A Gift to two Husbands and. 


. ſelifftheir Wives, and the Heirs of their Bo- 
e jraics, gives them a joint Eſtate for L. and 
* ſeveral Inheritances in ſpecial T. viz, to 
F 


he one [Hugband and bis Wite in the 
8 | @1Ke 


Wife of B. and the Heirs of their two 
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26. 


Of Fee-Tail. 


one Moiety, and the other Husband and hi 
Wife in the other Moiety: Which 3s 1 
moſt natur al Cunſtruction. But a Gift to twe 
Men and one Woman, and the Heirs of the 
Bodies, gives each of the three a joint Eſtate 
for L. and ſeveral Inheritances; for they can 
have one entire Inheritance, becauſe then 
cannot be one Heir of the Body of all three 
A Gift to a Man and his Wife, and tt 
the Heirs of the Body of the Husband | 
otten, makes him Tenant 1n general 
— Ten't L. A Gift to Husband an 
Wife, and to the Heirs of the Husban 
that he ſhall beget on her Body, gives hun 
ſpec- T. her a State L. ſo e converſo, whe 
Land is given to them Two,and to the Hei 
of the Body of the Wife in general, or to th 
Heirs of her Body begotten by the Ma 
But a Gift to them two, and the Heirs thy 
he ſhall beget on her, gives them both 
ſpecial T. for the word Heirs, which alon 
is operative, is limited to one no more that 
the other. A Gift to them two, and tt 
Heirs of the Body of the Survivor, creates 
general, but it ſhall not veſt, till there bl 
a Survivor, A Gift to one and the He 
of Ins Body, is as as a Gift to him an 
his Heirs of his Body. A Gift to A. and 
Heirs on B. s Body begotten, gives A. a ſpeci 
Z. B. nothing, and tho tis not ſaid wit 
ſhall beget nan, out it muſt be intends 
that they are to be begotten by. the Donee. 
A. has Iflue B. and dies, a Gift is mad 

to B. and to the Heirs of the Body of 
Father, this is a good Entail, for Heirs « 
the Body of his Father, ig a good — ; 

© | | urchal 


9 to 


© Py wn, — 2 2 — oy 


Of Fee-Tail. 


State 7. is neceſſiry to be done by ex 
Words, or others equipollent. 
Such Wards in a Will, give à State 
J. Male; but K.'s grant with ſuch We 
is void, for the King is deceived; and t 
Parliament alone can make a new State 
Inheritance. But Arms in which one has 
Fee, deſcend to the Heirs Males only, 
they only are able to bear them: Butt 
Females may in a Loſenge, or unde 
Curtain, expreſs of what Family they 
by the Arms belonging to it, and the H 
band may quarter them with his own. 
Dutchy of Lancaſter was entailed to Ed 
and his Heirs, Kings of England; Hen. 
1 to F. T. that he and his Hei 
Lords of the Mannor of Liſt, ex nunc D 
& Barones de Liſſe, Nobiles, & Progeres In 
ni habeantur; by this F. T. had a qualify 
Fee in the | Dignity ; ſo where'a- Grant 
made to A. and his Heirs, Lords of the Ma 
nor of D. In Gift of Garelkind Land 
A; and his eldeſt Heirs, or of other Lan. 
to A and the eldeſt Heirs Females of 
Body, the Law rejects che word Eldeſt. In 


Of Tent in Tail after Poſſibility 
a |. 
nen Land: is given to Lusband a 
„ We Wife in ſpecial 7. and one of them di 
without Iflues or if theyihave Iſſue, a. 
one of , them die, and! ahch. the: Hite d, 
without Ifſue, io that. no? Lſſur be al, 
which can inherit by FOme of the T. M 


ſurvivn 


Of Tent in Tail Apres, Cc. 

u rriving Donee is Ten't in T. Apres, r. 
>; when a: Gift is made to a Mau and his 
eirs whith he ſhall beget on the Body of 


ite 


Vol is Wise, and ſhe dies without Iflue, the 
d iusband becomes Ten t in T. Apres, Cc. 
ate Such Ten't has 8 Qualities, that Ten't L. 


as not. 1. He ſhall be diſpuniſhable for 
aſte. 2. Not compellable to attorn. 3. He 
hall not have Aid of him in Rev'n. 4. On 


ha 
A 
ut! 
his Dtath; no Writ: of Intrufion. 6. He 
ay join the Miſe in a Writ of Right in a 
pecial Manner. 7. In a Præcipe by him, 
» ſhall not name himſelf Ten't L. 8. In 
Precipe againſt him, he ſhall not be named 
rely Ten't L. But none of theſe Privi- 
ges can beittansferred to his Aſſignee. - 

In four Reſpects his Eſtate has the ſame 
Valities with. a State L. 1. It may be 
1t rfeited by a Feoffment, & c. made by 
M im. 2. It may be drowned by a 
ate of Inheritance deſcending on him. 
WM. It may be exchanged with a State L. 
, He in Rev'n or Rem'r ſhall be received 
n Default of ſuch Jen. | 

While both Donets are alive, tho' never 
d 01d, they cant be Ien'ts in T. Apres, 


Ann 


d u Y. Ren t o them in T. they having 0 
ue Male at the Time, are Ten'ts in ſpecial 


acuted, for ſince the Nm limit d t the 
e Male, cant be in Eſſe before nis Birth, 
re is nothing to divide their Eſtate L. from 
e Inlieritanct, which for the Time —_— 

23 ate 


is Alienation no conſimili Caſu lies. 5. Al- 
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28. 


4. 1. R 5 134 . 
Land is given to A4 and his Wife for vid. Cro. 
jar L. the Remer to their firſt: Iſſue Male 315. 


2 Saund. 
383, 387. 


Of Ten in Tail Apres, Oc. 
Eftate L. The Birth of a Son makes then 
en'ts L. the Rem'r to the Son in 7. H 
Rem'r to them in ſpecial 7. But if th 
Husband die, having no other Iſſue, an 
then the Son die, the Wife ſhall have th 
Privileges of Ten't in T. Apres, &c. In R 
ſpelt of her Rem r of ſuch Eftate, but ſhe fil 
continues Tent L. for ſuch Remr cam 
22 the State L. nhich is as great 
ate. £11211 

When Land is given to Husband an 
Wife in ſpecial T. and then they are divor 
ced, N Præcontraltus or Conſanguinitati 
they become bare Ten'ts L. for the AG ( 
God alone, viz. dying without Iſſue, < 
make Ten't in T. Apres, 

If Land be given to A. and his Wife, a 
tothe Heirs of the Body of A. Remr 1 
them both in ſpecial T. ſuch Rem's is void 
for it can't take eflect till A. dies withe 
Iflue ; and when he does, it is impoſſib 
that he ſhould have any Heir of the Bo 
of bimſelf and his Wife. | 


Of Tent by Curteſz. 


29. I a Man marry a Woman ſeiſed of a Sui 
of Inheritance, and have Iſſue of ba 
born alive, which poſkbly might inherit 
Heir to her of ſuch Eftate, he ſhall hold i 
＋ 7 by Curteſy of England during Ill 

e. 
Vid. Supra. The Wife muſt be actually ſeiſed, but 
0 actual Seiſin cannot be had, Seiſin in L 
is ſufficient; as if the Wife ſeiſed of Ren 
or of an Advowſon, die before the Rent 
com 


E 
5 


Of Tent by Curteſy. 


mes due, or the Church void, the Hufſ- 
od ſhall be Ten't by Curteſy: ſo if the 


Wears only, but not if it were ſuſpended 
ra State of Frechold ; but in all Caſes, ſhe 
uſt have an Inheritance, and tho her 
te being in T. determine for want of 
ſue, yet he ſhall be Ten't by Curteſy. But if 
Woman make a Gift in T. reſerving a Rent 
her and her Heirs, take Husband and have 
ue, and Donee die without Iſſue, and 
ife alſo die, he can't be Ten't by Curte- 
of 74 Rent. N State wile _ 
ined, the Rent re it con 

xce fail, But he ſhall be Ten't by Cur- 
ly of a Rent granted in T. to his Wife by 
e that has a Fee in it, tho the Wife die 
ithout Iſſue, becauſe the Rent remains. 
e can't have a Right, Title, Uſe, Rev'n 
Rem'r expectant on a Freehold, as Ten't 


makes a Feoffment, and takes back a 
ite in Fee, marries and dies, the Iſſue in 
Firmedon ſhall recover againſt the Huſ- 
nd, by Force of the State T. and conſe- 
nt Gin his Title of _ Ten't by Curte- 
| 2 depending on the Eſtate whereof the 
"Wiſe was ſeiſed . the Coverture, muſt fail 
en that is defeated. 
The Iflue which ſhall entitle a Man to 
 Ten't by Curteſy, muſt be born in the 
ie of the Wife, therefore it is not enough 
at it be rip'd out of her Womb after her 
ath, and it muſt be born alive, which 
ay be proved by Motion, c. as well as 
W Crying, and it mult have humane _ 
ut 


ife be ſeiſed of a Seigniory ſuſpended for 


Curteſy, or Dower, A Woman Ten'tin 
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But it is not requiſite that the Iſſue he a5 
when the. Land, deſcends or comes to 
Woman: For. if; {he be diſs ed, have If 
and die, the Husband ſhall enter; ſo 
the Iſſue be born and die before the L 
deſcends to the Wife. By the Cuſtom 
Gavelkind, one may he Ten't by Curt 
. without having any Iſſue. 
After Hue had, the Husband is cal 
Ten t by Curteſy initiate, and he ale 
without his Wife, ſhall do and receive 
mage, and is ſole Ten't to the Lord's Ave 
ry, and if he make a Feoffment, his Feof 
{hall hold during his Life, for ſuch Fe 
ment cannot be à Forteiture, becauſe i 
Feoffor was ſeſſed of the Inheritance; 
if he enter for Breach of a Condition anut 
ed to ſuch Feoffment, and the Wife d 
he (hall not be Ten't by Curteſy, for 
Title to the Ten cy by Curteſy was exti 
by the Feoffment ; as when the Lord di 
1 and makes ſuch Feoffment, 

4 Releaſe in Law, and ſhall: extihguiſh1 
Seigniory 4s much as a. Releaſe in Deed; 1 
the Re- entry ſhall not revive it, for 
Condition was annexed to the Feoffme 
and not to the Releaſe, and the Re-en 
for Breach of the Condition ſhall not ra 
ſuch Things as were abſolutely deſtroyed 
the Feoffment., If one marry the 8 
Niefe by Licence, he ſhall be Ten't by C 
teſ* Land deſcended: to her, for ſhe 
infranchiſed during the Coverture, Butt 
K.'s Villeins Wife ſhall not be endow 
for he ſtill remains the K. s Vallein. Ba, 
Land deſcend to a Wife that is an Idaſon 


Of ut by Carta. 
t on Office found the X. ſhall have the 
uſtodi of the Land, and, after bn Wife's 


al 
to 


e MPeath, the Husband ſhall not be Ten't by 
lo urtely. Sed Q. for the Fre and Free hoid mere in 
Li. 13+ , and the Wife of an Ideot ſhall have 
So over. But one may be Ten't by Curteſy 


WF a Caſtle built +1 the Defence of the 
cal, or cf. 2 Houſe, that is Caput Baro- 


g. or of a Common ſant Nombre, tho a 
ala oman tall not . aden 4 of. ſuch. 
ve WF hings. 

re The Ten'cy by Cuntly i is conſummate 
= y the Wake's Death. 

hy een 
e e of Tes't in Dower, © + 


Aug Here > Man is ſeiſed of ſuch an inbe⸗ 
ritance, that the Iſſue which he may 
ve by his Wite, may by boY Poſſibility 
exUl@herit, as Heir to ber of ſuch Eſtate, ſhe 


dig an be endow'd of, the third Part in Seves 

t. f . if ſhe be paſt the Age of; 9 Years at 

1 l ath, whether ſhe had fue by bim of 
ot. 

for 1 


Ten't in Dower i is much farour d in Love 
. 8 ſhall be free from Toll; nor ſhall ſhe 
e diltreined for Debt due to K. by her 
— 
Y The Wife of an Alien, or one attainted 
ae Af Treaſon, or K.'s Villein, ſhall not have 
Jower.. But the Wife of an Ideot, one at- 
ainted of Premunire or Herely, or of a 
But ommon Perſons Villein, {hall e endowed. 
o {hall a Nicfe being married to a Free- 
nan, and the Wife of one attainted of Fe- 
; Li ny, by. the 1ſt of E. 6. ca. 6. and 5th - 


37 


Of Ter't in Dower. 
E. 6 cap. 11. The Husbands Seiſin in Lay 
1 to give the Wife Title 


er. 
The Rule, Dos de dote peti non debet, is thy 
to be underii , where the Grandfather di 
ſeiſed of 3 Acres, and the Father enters an 
endows the Grandfather's Wife of one Aci 
and dies, the Father's Wife ſhall be e 
dowed only of the 3d Part of the other tm 
Acres; for - inaſmuch as the Grandfathalff 
died ſeis d, in judgment of Law there wal 
no Meſne Seiſm betwixt him and his Wiſe 
But if the Father had claimed the {ai 
Acres by Purchaſe from the Grandfathe 
is Wife ſhould, after the Death of tl 
Grandfather's Wife, have been endowed d 
the zd Part of that Acre, whereof thy 
Grandfather's Wife was endowed ; or in ti 
firſt Caſe, if the Son, after the Death d 
Grandfather and Father, had endow d hf 
Mother firſt, and then the Grand mot 
bad recover d a 3d Part againſt her, th 
Mother after her Death might have enter( 
again; for her Eſtate in the Part fo recover 
- , was defeated only for the Grandmothen 
ife. | ' 

The Husband's Seiſin for an inſtant o 
by, gives the Wife no Title of Dower, 
the Seiſin of Ceftuyque Uſe before the 27th d 
H. 8. making a Feoffment; or of the Co 
nuſee of a Fine that grants and renders t( 
the Conuſor. 

If Husband exchange Land, ſhe my 
chuſe to be endowed either of the Land g 
ven or taken in Exchange. 


Of Tent in Dower. 
1 dhe ſhall not be endowed of a Caſtle for 
e Defence of the Realm, nor of a Houſe 


under ſtood of Baronies by Tenure, which are 
Wy cxtint?, and were anciently Caſtles of De- 


_ : | | 
nA If Ten't T, make a Feoffment, and take 
* aka State in T. and marry, and die, the 
* k lue is remitted, and the Wife not Dow- 


Nile. But if ſhe demand Dower, the Ten't 
Wu not plead nungues Seiſie gue Dower, but 
e ſpecial Matter. | 

An Alien, or Infidel is not dowable, 
ept the Queen, being an Alien; and it 
vs adjudged that the Wife of Edmond, 


4 the Firſts Brother, tho ſhe was an Ali- 
of "WW, ſhould be endowed of the 3d Part of his 
ot "Winds in Fee. 
Re Jof Things entire, ſhe ſhall be endow'd in 
al pecia! Manner; for Example, ſhe ſhall 3% 
Nee the 3d Toll-Diſh of a Mill, the — 
Js Work of a Villein, the 3d Part of t 
ter efts of a Fair, or the Profits of the Office 
8 oaler, the 3d Fiſh taken in a Piſchary, 
— zd Preſentation, coy; 3d ym 
—_— af, Cc. for what ſhe ſhall have mutt be 
ton ind, and ſhe ſhall not be endowed 
int on za Part in common with the Heir. 
= be ſhall not be endowed of Rent reſer- 
MC on a Leaſe L. but of a Rent reſerved on 
der ift T. the (hall, for ſuch Rent is an In- 
ders "FWitance : If Leſſor T. marry, and die, the 
ife (hall have the 3d Part of the Rent re- 
* *. ved, and of the (4) Rev'n. (a) Vid. 
and 7 Whe ſhall not have Dower of common on 
Member en groſs, nor of an Annuity, Fl. 6," 


Nox 
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at is caput Baroniæ or Comitatus. This is to ; Lev. 4. 


(W. z. 34. 


nor of Rent whereof the Frechold was f 


"Coverture, - © | 


Of Ni Dower: 


ed before, and during the Coverture 
t ſhe ſhall be endow'd of Rent ext 
iſh'd by the Husband's Releaſe after t 


Tho' the Heir improve or impair the Vil 
lue of the Land, ſhe ſhall have ber 3d Py 
according to the Value at the Time of f 
Aſſignment. | 4 


| Sponte (a) virum Molier fugient, &-adul 
ote ſua careat, nifs ſponſi ſponte retratta 


Divorce Vinculo bars Dower, divorce 
Mens & Thoro only does not, 
A Wife endow'd 1 and Bound 
according to common Right, ſhall avoid 
Charges made after her Title; one endow 
againſt common Right ſhall' not: But f 
1te of Ten't in Common, and in ſoul 
Caſes the Wife of one Sole ſeiſed, ſhall i It. 
be endow'd by Metes and Bounds ; as 
Husband ſeiſed in Fee infeoff 8 Perſons, all 
die, and the Wife bring a Writ of Don 
2 them all, and two of them con 
the Action, and the other ſix deſcend 
Iſſue, ſhe ſhall recover the third Part of t 
Parts of the Land in 8 Parts to be drvidah: 
and when ſhe has judgment apainft e 
other fix, ſhe ſhall have a Third of fix Pat 
of the ſame Land in eight Parts to be d 
vided. en 
-. She can't enter into her Dower bel 
tis aſſigned to her. Magna Charts gave h 


VP) 
1 
ler 
{ 


* 


Forty Days, Old Law gave her a Mere 
continue in her Husband's Houſe = | If 
141 4 ed 


in. | 
he Statute of Merton gives her Damages 


tt has no Title, and holds merel 
Wtainment of Charters, and both t 
Wad's Death, tho the Jury found further, 


relore beware of falſe Pleas: And Note 
lt Pleas in Abatement being found againſt 1 Syd. 252. 
| 15 8 them, are Peremptory againſt * Lev. 163. 


Of Ten't in Dower. 
ath, but ſhe loſt- both by marrying 


m-the Death of her Husband ; but they 
ill be recovered only in Writ of Dower, 
le nihil habet; not in Writ of Right of 
pwer, for Damages are not recoverable in 
y Writ of Right; nor in Writ of Dower 
Oftium Ecclefre, & e. becauſe ſhe may en- 
into ſuch Dower without Suit: The 
band alſo muſt die ferfed of the Free- 
d and Inheritance: and ' ſhe muſt not 
ay herſelf : ' She muſt be able to 
we a Demand of the Dower, for toxr 
ps Priſt is a good Plea for the Heir, to 
er of the Meſue Profits, but tis no 
a in a Writ of il, &c, for there the 


rong. "Note the Caſe where the Ten't 
aded as to part non Tenure, and as to rt 
ele 


es being found againſt him, the De- 
indant recovered the Value from the Hus- 


t the Demandant with her Son had ta- 
the Profits for 6 Years of the Time, 


is Statute extends to Dower of 
dpyholds, but Damages are not given 
re Dower is affign'd in Chancery, nor 
ere the Heir or Feoffee aſſigu Dower ; 
the muſt recover by Pfea, and not be 


e to recover without it. Husband ſeiſed 


Fee, grants a Rent, makes a 8 
takes 


Of Ten't in Dower. 
takes back a State T. and dies, ſhe ſum 
ſing that he died ſeiſed, prays her Damag 


ſhe ſhall hold the Land charg d, for'by þ 
E ſhe accepts herſelf Dowable of 
2d Eſtate. 


. . Let the Husband be never ſo young, 
if ſhe be paſt the Age of 9 Years at 
Death, ſhe ſhall be endowed, tho 
alien'd the Land before ſhe came to ü 
Age, for the Poſſibility which the U 
gives her of having Title of Dower, if 
arrive at that Age, ſhall not be defeated | 
the Act of the Husband. And if he al 
his Lands, and then ſhe be diſabled by 4 
tainder and pardoned, ſhe ſhall have Do 
er. For tho the Title of Dower be not conſ 
mate till the Husband's Death, yet by the 
riage it ſo veſted in the Wife, that no Att of 
 Huzband can bar it, nor is it forfeited . 
X. by the Attainder, and tho ſhe be did 
to claim it during the Attainder, 955 when 1| 
is removed, ſhe may claim it as before. But 
the Husband of an Alien fell his Lan 
and then the be made a Denizen, ſhe 

not be endow'd : For an Alien has non 
Title of Dower than if ſhe were never mari 
at all, and the Husband's Alienation take: 
thing from her which would certainly have d 
to her by the natural Courſe of Things, for 


only had « Poſſibility of gaining ſuch Tire 
K.'s voluntary Act. But in te ſame hat 


if the were naturalized, ſhe ſhould i 
had her Dower ; becanſe, thereby ſhe becamW'cr 
natural 3 75 ab initio. FP 
On the Iſſue, quod nunquam fuere Legi v 
Matrimanio copulati, the Biſhop ought 
I 3 
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ify that they were Legitiro /lairimonit 
lat, tho the Woman were under 12, 
the Man under 14, or tho they might 
ve been divorced Vinculb, for it was 
gitimum quoal dotem; But it is ſaid, that 
ch Wife who might have been dirorced 
Vigculo, ſhall not have an Appeal of the 
eth of her Husband, in frvorem Vitæ; 

t an Adultreſs that elopes ſhall have an | 

ppeal, tho? ſhe ſhall not have (a) Dower, (a) W. 2.30. 

ry the Statute that takes away the one, 

entions not the other; fo ſhall' the Witt; 

one attainted of Treaſon, for ber Husband, 

N attainted, is ſtill her Hausband. 

A Wite can't have Dower till her Huſ- 

nd's natural Deat n. 

Asa Woman ſhill have a zd Part of the 

neband's Land for Her: Dower by Com- 

on Law, ſo by Cuſtom of ſome Places the 

all have half, or all, Cr. She ſhall have 

of Gavelkind Lands while ſhe remains 

le, and without Cluld ; and ſuch a Cu- 

am may bein Upland Towns as well as. 

rglis, but it is ſafer to lay it in a Man- 

r, if the Truth will bear it: And Cuttou 

ay abrideey as well as inlarge Dower. | 

Dowment, ad o/Htum Ecclefie, is where 2.4, 

r e of full Age, when he comes to tlie. 
urch Door to be warried, after Affiance 

vlted, endows luis Wife of all his Land, 

A bait, or lets, and affigns the Certaimy ot! 

ant cle hail haye. In this: Cafe ſhe may; 

cam ter alter his Deatli, without other Aſſign- 

mt, Such Dowment can't be made ad 


epi n Caſtri, Ae ſſmagit, Fc: it mult be made 
oht er Marriage, theretore it is good with- 
cel out 
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out Deed, which a Man cant make to 
Wife ; and ſuch Dowments are favoured, becas| 
they ſupply a neceſſary Defeit of Law, by red 
cing the Wife's Title to a 3d of the Husbanll 
Land to ſome known certain Part, which nc g 
neral Rules can do. Anciently ſuch Do 
ment was good for no more than a 3d Pu 
but now it may be made for the whole. 

Where the Writ demands Land, Rent, on 
other Things in certain, the Dem' t ai 
Judgment may enter, or diſtrein, before: 
Seiſin delivered by the Sheriff; but | 
Dower, where the Writ demands nothi 
in certain, the Dem't can do neither, t 
after Execution ; and tho' the Writ dema 
the 3d Part of 6 d. Rent, or the 3d Part 
a Moiety ; in which Caſes, the Sheriff c 
reduce it to no more Certainty than was h 
fore; yet he muſt deliver Execution, !t 
the Solemnity thereof may give the grei 
"_ to the Fudgment f + wuncertainly di 
vered. | 

As Dower may be aſſigned by the Shen 
in Purſuance of K.'s Writ, ſo may it 
aſſigned by the Ten't of the Land by Ca 
ſent, and to make ſuch Aſſignment perfet 
theſe Rules muſt be obſerved. 1. It m 
be certain. 2. Of Land whereof the 
" Dowable, or Rent out of it, for if it 
cout of other Land, it is no bar of her D 
er. 3. It muſt be without Condition ( 
Limitation. 4. It muſt be made by fox 
Ten't of the Land. If a Jointenant alla 
to the Wife a 3d Part of the Land for i 
Dower, this ſhall bind his Companion 
and ſuch Aſſignment by a Diſs or 1 


bu 
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dind the Diſs ee; but if they aſſign a Rent, 
t ſhall bind themſelves only, for they were 
ot compellable thereunto. A Man infeoffs 
ereral with Warranty, his Heir endows 
e Wife of Parcel of Land in full Satisfa- 
ion of all the Dower, which ſhe ought to 
Nie in the Land of all the Feoffees; if ſhe 
ring her Writ of Dower againſt the Feof- 
es, the Heir coming in as Vouchee, ma 
lead this 2 in Bar, but one Feol. 
can't plead ſuch Aſſignment made- by. 
nother, for a Man can take no Benefit of 
n Act done between Strangers; but in the 
ct Caſe, the Heir is bound by the War- 
my of his Anceſtor, to ſecure the Land to 
he Feoffees. If a Woman recover Dower 
gainſt a Diſs or coming to the Land by 
ovin, to which ſhe was Privy, the Diſs ee 
all avoid 1t; fo if Diſs'or's Endowment be 
reudicial to the Diſs ee, as when the elder 
on Diſſeiſes the Younger, who was in- 
off d by the Father with Warranty, and 
dows the Wife, the younger Son ſhall 
void it, for elſe he ſhould loſe his War- 
ny, by Force whereof if he be in Poſſeſſion, 
nd the Wife demand Dower againſt him, he 
ball recover in Value againſt his elder Brother. 
lignment by Guardian in Socage is void, 
ut Aſſignment by Guardian in Chiyal: 
Do as good, for a Writ of Dower lay again 
on im: The Heir himſelf, before the Entry 
Guardian in Chivalry, might aſſign 


M Dowment ex aſſenſu Patris, is when the 

nioF-ther is ſeiſed, and his Son and Heir ap- 

ent, being eds r his Wife of 
| 2 2 


— — — —— — 
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a certain Farcel of his Father's Land: ly 
this Caſe the may enter after the Son 
Death, tho the Father, be ſtill alive, or the 
may have a Writ of Dower for tuch Dow: 
ment. 


But if the. Father, at the Time of ſuchl 


Dow ment, had been "feited but of a Rev 


on a; Fxechold, - the Dowment had been 


aid, for if the Son; Hel, Bal ien fe 


| . he could nt have endowed his I 


of- it. 

It is the Son that doth ragen and the 
her doth but aſſent; but the. Dowmen 
1s —_— tho the Son be under Age when it 
15 made 3 ; but he myſt be an Heir Apparent, 
and ſuch a one as always mult continue 10; 
Therefore ſuch Dowment, can't be ex aſſenj 
Exarris; or of Burgh Eng'; or Gave 100 
Land; but Dowmeut ex. Aſſenſu | Matris i 
goad. Some ſay, that if the Father beat 
tainted after uch Dom ment, the. tales hs 
ch for her Husband continues ng 


The Fathers Aſſent to ſuch Dow ment 
ought to be by Deed ;- becauſe the Land i 
charg' d there with a dure Freehold, To 
a Deed Ten Thins are neceſſary: 1. Wi. 
ting, 2. . 5 Paper, 3. A. Perſon 
Die contract. a ſufficient Name 
Perſon 1 to * contracted with 
2 b, a ſufficient Name. 7. A Thing © 
2 contracted for. 8. Apt Words. 9. Seal 
ing. 10. Delivery. 
To, the Delivery of a Deed to the Party, 
rds axe not neceſſary; therefore it I deli 


36. der a Oced to che Party as an Elerow, to b 
ay 
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ny Deed on certain Conditions, this is an 
blolute Delivery of it; for it would create 
he greateſt Confuſion, if the Words of 4 Deed 
tended to be framed by Advice, and executed 
ich fuch Solenmity, ſhould be controltl'd by 
Worſe Words not contained in it, the exait Forms 
"which is ſo en lily firgor or miſtaken. But I 
Wy deliver a Deed to a Stranger, as an El. 
row, Ic. for the Delivery thereof to a 
tranger, without Words, is of no Force, 
nd therrſore the ſame Words which male the 
Delivery tual, may ſhew how far it ſhall: 
ni % As a Deed may be delivered to the 
en Marty without any Words, fo may it be 
o: _ by Wofds; only, wrthout a 


Sh: that enters and agrees to ſuch Dowet 


is of Hurt Eocleſiæ, or ex ene is concluded 
ea clan her Dower at Common Law, but 


e may refuſe ſuch Dower, and claim het 
Dower at Common Law. ö A 

A Jointute was no Bar of Dower before- 
H. 8. 10. for a Right or Title to a Free- 
dld can't be barr'd by Acceptance of a col- 
ter4l Satisfaction. But by that Statute it 
a Bar of Dower, if it be made according to 
te Form of it; and as to that, theſe Things 
e to be obſerved : 1. It muſt be by the firſt 
mitation to take effect in Poſſeſſion, (by a 


Wit 
ig to-2e141:ce at Lam,) or in Profit, (by Way of. 
Sea cu. cuted by the Statute,) preſently after 


e Husband's Death. Therefore if the Li- 


ary, {Wtation be to the Husband for L. after to 
des. for L. and after to the Wife for L. this 
to bein be no Jointure- within the Stature, to 


r Dower, tho' A. die during the Cover- 
D 3 ture, 


53. 
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Vid. Supre. 
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ture; for quod ab initio non valet, tratiu Tem. 
poris non Convaleſeer. 2. It mult be an Eta 
for her L. at leaſt ; but it may be limited i 
continue ſo long as ſhe ſhall remain Sole, 9 
ſhall do, or forbear to do, any Att in her 6 
Poner. 3. It muſt be expreſſed or averr«iF 
to be in Satisfaction of her whole Dower 
A Will can't be averred to be in Satisfactia 
of her Dower, unleſs it be ſo expreſſed i 
the Will. 4. The Eſtate of the Land mu 
be in her, not in Truſtees for her. 
may be made before or after Marriage ; b 
if it be made after, the Wife may cla 
Dower, and waiye her Jointure, tho 
zoin'd with her Husband in levying WF 
ine of it. It may be limited to her alu 
or jointly with her Husband. 

A Jointure is not forfeited by the Hy 
band's Attainder of Treaſon, but Dower| 
Common Law, or ad oſtium Eccleſic, 
ex aſſenſu, or by Cuſtom, are barr d 
ſuch Attainder, ſo long as it ſtands 
Force. 

A Jointure, or Dowment, ad oſtium Ec 
fie, or ex Yenſn, made to one under t 
Age of 9 Years, are good, becauſe they i | 
made by Aſſent. A 

She that is endowed ad oſtium Ecce 
or ex aſſenſu, may enter into the Lu? 
aſſigned, after her Husband's Death, with 
any Aſligument. - 

A Woman ſhall not be cndowed of La 
whereof her Husband was Jointenant, 0 
of Land whereof he was Ten't in Comm 
ſhe ſhall. 


gat 
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If Ten't T. endow his Wife ad offium 
ccleſiæ, the Iſſue may enter upon her after 
is Death: And if Ten't in Fee within Age 
nuke ſuch Dowment, his Heir may enter 
pon her: But Dowment ex aſſenſs Patri: 
good, tho the Husband be within Age, 
e Father being then of full Age. 

A Woman Guardian in Socage bringing a 
Viit of Dower againſt Guardian by Kr.'s 
ervice (before 12 Ca. 2. 24.) ſhould, upon his 


5 | deed to endow herſelf de la plnis Beale, 
5m [2 the Faireft of the Socage Land. But 
Och Dowment could not be without Judg- 


gent: If the Socage Land. were not ſu 
ent for her whole Dower, ſhe ſhould re- 
zin for Part, and recover againſt the Guar- 
an in Chivalry for the other Part. After 
udgment as aforeſaid, whether in the X.'s 
ourt, or the Lords, the Wife ſhould 1n the 
reſence of her Neighbours, have endowed 
erſelf of the Beſt of the Land, which ſhe 
eld as Guardian in Socage, by Metes, to 
old it for L. 

Guardian in Chivalry was poſſeſs d of the 
ard of the Body before Seiſure, but not 
the Land before Entry. Writ of Dower 
y againſt K,'s Grantee of a Ward; it alſo 
y againſt the Executors of the Guardian; or 
e of them only, it he alone took the Pro- 
is. If a Man were poſſeſs d of a Ward in 


is Wife's Right, the Writ of Dower lay 
* gainſt the Husband only. 2.1 4 
wool Guardian in Chivalry could not plead 


helainment of Charters in Bar of Dower, 
ut he might plead Detainment of the Body 


leading the whole Matter, have been ad- 


D 4 of 
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F. N. B. 149. 
a. 263. c. 


40. 


| gave the Guardian this Writ, and the He 


pen that the Wife may have Iſſue by bun, ai 
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of the Heir, becauſe the Marriage of the He 
bclong'd to him. He might aſſign Dower oy 
of the Land in Ward, or give a Rent in lie 
of it. It he had aſſigned too much, the Heir g 
Common Law might have a Writ of At 
weaſuwemen: ; if the Heir had aſſigned 10 
much, betore the Guardian entered, TV, 


imfelt might have the ſame when he cam 
to Age, ſome lay, within Age; but the Guy 
dian's Allgnee atter tuch Endowment coul 
not have it. becauſe it was a Choſe iu Actic 

This Writ alto lay on an Aſſignment « 
Dower in Chancery to the Widow of A 
Ten't in Capne, 

Whenever a Wife is ſeiſed of ſuch 
State in Tenements, that the Iſſue wh 
the Man has by Her may poſſibly inben 
the ſawe as Heir to her, he ſhall be Ten'th 
Curtcſy ; and if the Man have Iſſue 1rher 
table by her, and tl:rm ſhe be attaintd 
yet the Title of being Ten't by Curtely 1 
fled in the Husband, thalt not be loft ther 
by; but it the be artainted: before Ih 
had, he can have no Title at all to be Tai 
by Curteſy. 

So when the Man is ſeiſed of ſuch: 
Eſta te in Tenements, hat it may poſſibly ha 


that the tame Iſſue may poſlibly inherit i 
fame Estate as Heir to him, the (hall hat 
Dower, tho the Wife be never o old, « 
the Husband never lo young. But 2d WI fy 
of Ponee in ſpecial J. (hall not be endow! 


Cauſe Pater. Af 
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ou After W. 2. if the Ten't 7. were attainted 
Felony, the Iſſue ſhould inherit, and yer 
e Wife lolt her Dower, for ſhe was nen 
lieved by the Statute ; and à Wife that 
opes loſes er Dower,' by the 34th Chap. 
that Statufe, and yet her Iſſue ſhall ine 
brit. 1 s bd. F3o438. ee — 
The Common Law puniſh'd one attainted 
Treaſon, or Felony : 1. With Loſs of 
fe, by Hanging. 2. Loſs of his Wife's 
ower, as well againſt the Husband's Feof- 
„ as the Lord by Efcheat ; (but at this 
ay the Husband's Attainder of - Felony 
uſes no Lols of his Wife's Dower.) 3. Cot- 
iption of Blood, Loſs of Gentility, &c. - 
Forfeiture of Land, Goods, and Chat- 
|s But this extends not to Petit Larceny, , 
der 12 4. | 


Of Net for Term of Life.” 


Enant L. is he to whom Tenements are 
Lett for Term of his L. or for Term of 
other's Life; but in cammon Speech, the 
ſt is calld Ten't for Term of his Life, 
* 2d is called Ten't for Term of another: 
at's Life. If Leſſee pur autre Lie, or Gran- 
e of Ten't in Dower, or by Curteſy, or of 
ee for his own Life die, living ceſtpue 
be that firſt enters is called an Occupant, . 
d ſhoyld/ at Law hold the Land, — 3 
que Vie, and be puniſird for Waſte, and 
tbject to Payment of the Rent reſerved. 
ut there never could be an Occupant : 
inſt the X. nor of a Thing lying in 
rant, for every Occupant muſt not only s 
D's, AVerg Tc 
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ther and his Heirs ; and nom by 29 Ca. 2. 


and the Lives of * B. he hath but 7 


Ji than for anothers. Therefore Ten't | De: 
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averr the Life of ceſtay 7 Vie, but muſt all 
claim by a que Eſtate; but this cannot be pledlf 
od of Things « lie in Grant, in which 
Man can RN that. be has the Eſtate of 4 
ther, without ſhewing a Writi 0 which 
claims it. But the Heir of Tent ant 
_ alone ſhall have the Land, as 4 ſpec 

ant, where the Leaſe is to a Man an 
bis eirs for another's Life, or where Tex 
pur autre Vie grants over his Eftate to an 


Juch Eſtate ſhall be chargeable i in 7 Hand: 
the Heir, if it come to him by ſuch ſped 

Occupancy, as Aſſets by Deſcent ; elſe it .. 

go . the Executors, and be A [ſets in th 
andi. 

Leſſee L. or Y. ſhall have reaſonal 
Plough-bote, Hey-bote, and Houſe-bat 
without Proviſion of the Party, and he m 
take them on the Land demiſed - withou 
any Aſſignment, unleſs he be ſpecrally n 
rained. 

- If a Leaſe be made to a Man for his L 


e with ſeveral Limitations, which 

higher than a Leaſe for his own Life onl 
but when there are ſeveral States in-ſev: 
Perſons, an Eſtate for ones own Life is big 


ſurrender to him in Remer for 
m if he infeoff him, it enures by way 
Surrender, and is no Forfeiture. PHY lk 
L.-leaſe to his Leſſor for Leſſors 
Feme Leſſee L. and her Husband by Inda pal 
ture make a Leaſe to the Leſſor for . Hu ma. 


band's Life, ſuch Leaſes can't be Fo the 
re 


Of Ten't for Term of Life. 
Wurcs, becauſe the Leſſor is privy to them; 
or Surrenders, becauſe eſſees give 
ot up their whole Eſtate ; and if the firſt 
flor marry, and die, during the Life- of 
eſſee in the firſt Caſe or of the Husband 
n the Second, his Wife ſhall not be endow- 
becid, and if a Rent be reſerv d on ſuch Leaſe 
ade to the Leſſor, the Reſervation is * 
fa Woman recover Dower againſt the 
au eſſee L. of the Husband's Heir, or againſt 
7 Widow of her Husband's Feoffee being 


1d; Nen't in Dower, and die, they ſhall have 
ehe Land again, A. and B. Jointenants, A. 
er L. B. in Fee, join in a Leaſe L. A. has 


Rev'n, and ſhall join in an Action of 
aſte. So if Leſſor and Leſſee L. join in 
uch Leaſe, it 1s ſaid they ſhall join in an 
ba cction of Waſte, and that the one ſhall re- 
- mover the Place waſted, and the other the 
Damages. 

A Leaſe made to one durante Viduitate, or 
lum ſola fuerit, or quam din fe bene ge ſſerit, 
Ir fo long as Leſſee hall pay 10 l. per Aunum, 
it rr till he be promoted to a Benefice, or for 
ny other uncertain Time, if it be of Lands, 
nd Livery be made, gives a State L. deter- 
ninable, but if it be of Things that lie in 
hie rant, it gives a State L. by delivery of the 
nt Need. And in Count, or Plea, the Leſſee 
ball alledge the Leaſe, and conclude, that 
by Force thereof he was ſeiſed generally for 
erm of his Life, If a Mannor worth 201. 

per Annum, be Lett to a Man till 1000. be 
IndalWaid, the Leſſee has a State L. if Livery be 
- Hymade, determinable upon the Levying of 
Forte 100 /. If a Rent Charge of 20 J. per 
tur Annum 


$9. 
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certain, that then it will be paid. Ya 


T. or M. As where Land is deviſed to Exccul 
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Annum be granted till 1001. be paid, th 
Grantee has a State for five Years, for it 1 


ſome uncertain Eſtates are neither for I 


tors till ſuch Debts are paid, for if thi 
were a State L. the Debts by the Executor, 
Death might remain unpaid : So when 
Guardian by Xr. s Service held the Heir 
Land for the ſingle Value of the Marriagg 
(in nhich Caſe he had the Land but in Natm 
of a Diſtreſs ;) or here ſuch Guardian hell 
over for the double Value, or where on 
has Land delivered in Execution for a Delt 
which Eftates are created by Parliament, and | 
they ſhould be conſtrued to be Eſtates L. thy 
might determine before the Money, for the & 
—_ whereof they were given, could be (+ 


If a Man grant Lands, or Rev'ns, 9: 
(due Ceremonies requiſite in Law being per 
formed, ) or declare an Uſe, and limit nd 
Eftate, the Grantee or Leſſee has a State L 
K. grants to an Officer at Will, a Rent fat 
the Exercife of his Office for Term of his L 
the Grantee has a State in the Rent for Tem 


of Life, determinable at Will conſequential; Wl 


becauſe it muſt determine with the Office, but I. 
Can't take away the Rent, unleſs he remove bin th 
from bis Office. A Leate L. made by Tenn 
in Fce, thall be confirued for L. of the Lee 
lee, ſuch Leaſe by Ten't T. ſhall be conſtru t 
ed for L. of the Leſſor, for if it were conic | 
ſtrued to be for L. of the Leſſee, it wou. 
caulſe a Diſcontinuance, and the Law mort}er 
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ſpects a leſs Eftate by Right, than a great- 
by Wrong, | 
He that has a State L. or a greater, has a 
echold, but none that has a lets Eltate, 
Woftor is properly he that jnfeoffs another 
fee: Donor is he that makes a Gift in T. 
for he that Leaſes for L. T. or W. 
Whoever is diſabled to purchaſe, is diſa- 
ed to infeolf; but Perſons attainted of Trea- 
n, Felony, or Præmunire, or guilty of ſuch 
fences, if Attainders enſue, may pur- 
aſe, (for the Benefit of others,) but their 
oſtmems are voidable. An Ideot, Mad- 
n, Infant, Feme Covert, one under Du- 
e, or born Deaf, Dumb, and Blind, 
ay purchaſe, and infeoff others, but both 
eir Purchaſes and Feoffments are voida- 
e; an Heretick convict, Leper removed 
| Writ, one Deaf, Dumb, or Blind, if 
has Underſtanding, and can expreſs it 


pet Signs, Villeins of any, bur the K. may 
oy feoff, and their Feoffments ſhall never be 
ic Hoided. 


At Common Law a Man cquld not make 
coflment of Parcel 0 hold of the Chief 
rd, for he could not divide the Scigniory 


ial Wick was entire, and barr the Lord of his 
t MiWitreſs for the whole Services in any Part 
e hin the Land, but he 101ght make a Feoff- 
TeniMWent of the whole to hold of the Lord, or 
 Lel-Wcoffment of Parcel to hold of hintelf x 
(rut ſuch Feoffmient of Parcel made without 
cone Lord's Aſſent after Magna Charta 32. 
oui hich provided, quod nullas liber hoo det de 


ero amplius alicui de terri ſun, quam ut de re- 


Jeodi 


" terre ſue poſſet ſufficienter fieri Domino 
3 * 


6r: 
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2 Inſt, 66. 


44. 


enter d by Force of ſuch Leaſe. 


Of Ten't for Term of Life: 
feodi ſervitium ei debitum pertinet ad ſt 
dum 140 was holden . againſt the ſai 
Statute, and the Heir of the Feoffor mi 
55 ir, unleſs oe 2 ry ar 
might be ſufficiently performed of the Ke ſidue 
maining 16 Haul of the Feoffor. And 
this Statute, K. took a Fine of his Ten ti 
Alienation, and ſome ſay that, he mig 
have ſeiſed the Land as forfeited, 
At this Day, by the Statute of quia e 
tores, the Ten't may alien Part to hold; 
the Lord, and the Feoffee ſhall hold of |; 
pro particula; but this Act took not am; 
K.'s Fine for Alienation, becauſe he 
not mention d in it: By the 1 Ed. 3. 12. 
was provided, That the Alienation of 4 
Ten't in Chief ſhould be no Forfeiture, a 
that K. ſhould only have a Eine; and 
12 Ca. 2. 24. all Fines, for Alienations 
taken away, except ſuch 4s are due by, Cuſton 
particular Mannors. oe 


Of Ter't for Term of Years. Wu 


J Enant 2. is he to whom a Leaſe fa 
1 certain Term of Years is made, whol 
By 32 H. 8. 28. Ten't in Jail, Hush 
and Wife ſeiſed jointly of a State of In 

tance, or in the Wife s Right, any Peri 
ſeiſed in the Right of his Church, ex 
Parſons or Vicars,, may by Leaſe for 
Years, or 3 Lives, 4, the Iſſues in. 
(but not him in Rev n or Rem r.) the H 
or Succeſſors reſpectiyely; but theſe Thi 
kr g q 


Of Ter't for Terꝶ of Years. 
uſt be obſerved in the making of ſuch 


eaſe. ü 
1. It muſt be by Indenture. 


ade to begin from the Day of the making 
Wicreof, or it may be made to begin from 
e making, by an equitable Conftruttion ; but 


he making, the (a) Livery of Seiſin muſt be 
ade after the Day on which the Deed was de- 
vered, for if it were made on the ſame Day, 
would be void, becauſe a Freehold cannot paſs 


Thing lying in Grant, habendum a die 
onfectionis, is void; but ſuch Leaſe L. of Land 
good, if Livery be made after the Day on 
ich the Deed nas delivered, becauſe. it takes 
effect by the Delivery of the. Deed, but by 
very of Seiſin; but a Grant, of Things lyi 
Grant, muſt tate effect by the Delivery of th 
eed, or not at all. „ ie I 
3. If there be an old Leaſe in being, it 
uſt be abſolutely ſurrendered, , or within 
e Year of its Expiration. + - - | 
4 There muſt not be a double Leaſe in 
ing at the ſame Time; therefore, if one 
ake a Leaſe T. according to the Statute, 
d ouſt his Leſſee, he cannot make a Leaſe 
We. according to the Statute. 

5. It may be for fewer Years or Lives. 

6. It muſt be of Things manurable and 
drporeal. | | 

7. Of Land, Cc. moſt commonly lett to 


. 


led of a State of Inheritance. A Grant 


2, It muſt, by the Words of the Statute, be. 


a Leaſe L. be made to begin from the Day of 
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(a) Cro, 
Ja. 458. 


Futuro; for which Cauſe, 4 Grant for L. of vel. 1; t. 


arm for (b) 20 Years next before, by. ſome (4 Quere. 
v. 312. 
by I Syd. — 
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45. 


iſſuing entirely out of the Whole, x 


making, whereon the old yearly Rent, 
more, is reſerved. | Tre, 


Of Ten't for Term of Years, 
by Copy, is a ſufficient letting to Fan 
within this Statute, | 

8. The accuftomable yearly Rent mn(t bl 
reſerved, therefore a Leaſe of one Acre, n 
uſually lett, together with others common 
ly lett, reſerving a Rent exceeding the fo 
mer, to the Value of that Acre, is not wa 
ranted by the ſaid Statute,as to any part, d 
caule the old Rent is not referved out oft 
Land accuſtomably letten, but a new Re 


where the Words of the Statute, which impn 
ſuch Ten'ts to make ſuch Leaſes, may be \iril 
ly obſerved without any Inconvenience to the Pai 
ry, they ong ht to be purſued. Parceners aft 
Partition, may Leaſe the Land reſerving 
Rent pro Kat, for otherwiſe they conld mil 
no Leaſe, unleſs all would agree. ' So Ten't 
may lett part of the Land accuſtomab 
letten, reſerving Rent pro Kata, Jor perhy 
he may not be able to get 4 Ten't to tale ll 
Whole. It is not neceſſary to reſerve a H 
riot, or to reſerve the Rent at four Feak 
tho formerly the Leaſes were ſo made, -{ 
the Words of the Statute only require 
the yearly Rent, or more, be relerved. 
9. It muſt not be without Impeachi 
of Walte, therefore a Leaſe L. with-a Rem 
for L. is not within this Statute. 7 
All Conveyances whatfoever made by E 
cleſiaſtical Corporations are made void! 
1 El. 19. and 13 El. 10. except Leaſes . 
3 Lives, or 21 Years from the Time of ti 
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(a Wats 
344. Q. * 
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prohibited by the 14th El. are (a) not made 
by this Statute, for it only mentions Per ſons 1 
frais d by the 13th, but the Reſtraint then 
is wholly fet looſe by the 14th El. as to ju 
Houſes, and the 18th is wholly 4 diſabling & 
tute : And concurrentLeaſes made by Bithg 
remain as they were before the ſaid Statut 
therefore if they are confirmed by Dean a 
Chapter they are good, % there are mi 
than 3 Tears in being of an old Leaſe, bu 
they are not confirmed, they muſt foll 
the Directions of 32 H. 8. By 18 E.. 
Leaſes by Colleges and collegiate Churches 
void, unleſs one 3d of the ola Rent be reſer 
in Corn at the Rate of 4 Quarter of Wheat | 
every 6 5. 8 d. and a Quarter of Malt for en 
55. of the old Rent. N 3 
Notwithſtanding 13 El. ſays, that 
— nan, — — | 5 5 1 n Pu 
poles; yet 1 made by a ſole Con 
ration, they ſhall be good againſt the Lk 


if by a Corporation Aggregate, they A 
be good ſo long as the Mok Perſon cope 
nues Head, Nor do the ſaid Acts extend C 
grants of ancient Offices of Neceſſity grant. nc 
with the uſualFees. But if they have been »juliWicce 
granted for one Life only, a Grant thered ſo | 
more Lives, or in Ren, is not good; but m 1 


they have been uſually granted in Rev n, i 
may be ſtill ſo pane that the Office m4 
always full. 3 
Ten't of the Land and a Stranger jou 
a Leaſe T. by Indenture, this is the Lealc 
the Ten't only, and the Confirmation ofli 
Stranger, and as to him it works only | 


Concluſion. Two ſeveral Ten'ts of * 
f | 20 


OFT. * for Term of Tears. 


nds join in ſuch a Leaſe, it ſhall enure as 
e ſeveral Leaſe and Confirmation of both, 
d (hall work no Concluſion, becauſe an 
tereſt paſſes from both. B. Leſſee for Cs 
fe, and he in Rem'r join in ſuch Leaſe, 
is the Leaſe of B. while C. hives, and after 
s Death, 1t 1s the Leaſe of the other, and 
e Confirmation of B. and ſo it mutt be 
eaded, for if the Leſſee be ejected, and 
ing an Ejectment, and declare of a Leaſe by 
dth, and upon not Guilty pleaded, it be 
und ſpecially, it ſhall be * againſt 
m, for tho the Words of ſuch Deed be the 
int Expreſſions of both, yet it is ſo far only 
Leaſe of either of them, as the Leſſee de- 
ves his Poſſeſſion from theirs ; but ſuch a 
aſe works no Concluſion, cauſa que ſupra. 
nt T. and he in Rem'r grant a Rent 
age, Ten't T. dies without Iſſue, Gran- 
may avow by Force of a Grant by him 
Rem'r. | 
A Leaſe T. by one 15 years old is void- 
le at Common Law, but it may be good 
j Cuſtom ; a Leaſe J. by Biſhop or Ten't 


Wicceſſor or Iſſue. A Leaſe T. by Ten't T. 
eo) o it be within the Statute, is void as to 
In in Rev'n or Rem'r. A Leaſe J. by Par- 

on, or Vicar, is void as to the Succeſſor, a 
ale L. is voidable: So a Leaſe J. by a Pre- 


oe 224 H. 8.) is void as to the Succeſſor, 

ealeWid a Leaſe L. is voidable. 

minus ſignifies not only the Limits of 
ime, but alto the State that wu for that 

ne. As if Leflor for 20 Years * 


not within 32 H. 8. is voidable by the 
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nd, or Archdeacon, (not made according to Vid. 
Wats 326. 
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Leaſe to begin aſter the Expiration, predili 


Termini vig inti annorum, it ſhall comme 
on a Forteiture, or Surrender of the fir 
Leafe, but if it hid been made to begin 
fam viginti annorum preditt', it ſhoul 
not commence till the 20 Years were a 
pired, N 

Proper Words to make a Leaſe, are 
grant, demiſe, to farm lett, betake, al 
whatever Words amount to a Grant, 
rommino, Oc. 

Every Leaſe 7. when it is to take effect i 
Intereſt or Poſſeſſion, mult have a certan 
Beginning and a certain End, therefore! 
Leaſe for fo many Years as F. S. ſhall in 
is void, ab intio : But it may be limited i 
take effect upon an uncertain Contingen 
as when F. S. (hall pay 201. and it may x 


made certain by Reference to a Certain 


as tor ſo many Years as 7. S. has in ih 
Mannor of D. A Leaſe by Parion tor} 
Years, and ſo from 3 Years to 3 Years, | 
long as he ſhall be Parton, is good tors 
Years, if he continue Parion ſo long, fat 
ſo much only is certain, the ret uncertan 
and void. A Leaſe for ſo many Yearss 
F. S. thall name, is uncertain at firſt, bu 
ood when he has named them: A Leit 
or 21 Years, if F. S. live ſo long, is a god 
Leaſe for 21 Years, determinable on tit 
Death of F. S. jor there is 4 certain Peri 


fix d, beyond which it capnot laſt, ths it mg 
determine ſooner. 

For many Reſpects, Leaſes at Common 
Law could not be made for above 40 Yeath 


and it was the better Opinion, _ 1 
t 


Of Ten't for Term of Tears. 

flze T. could; falſify a corenqus Recovery: 
the Freehold ; but the Statute of Glow. 
es Power to Leſſee J. if the Leaſe were by 
riting, to be received upon Default of the 
cholder, and to try whether the Plea, 


medy iu no other Cafe, nor to Ten t by. 
ecution, hut by 21 H. 8. 15. all Ten'ts 
aud Teu'ts by Executors, may falſify all 
nner of Recqyerics leigned Iulesz 
t neither of the aid. Acts gives auy Reme> 
to, a Guardian. tie en 
arcener makes a Leaſe, J. and after ma kes 
tition by Conſent, and has too little al- 
ted to her, the Leſſee may enter. into ſo 
ch of the others Land as will, make his 
re equal; but if Partition were made 
the Sheriff, it ſhould. have bound the 
be. d es 

en't T. makes a Leaſe T. maxries and 
s without Iſſue, the Leaſe is void as to 
dr in Rev'n, but it ſhall be good againſt 


„Wie when endowed, for her Eſtate is 


or ed out of, the Eſtate T., under which the 
fue T. claims by, a Title prior ts hers, So ib 
uon be born, it ſhall be voidable or good 
so him, according as it agrees with the 
bulWtutc, tho' it be void as to him in Rev'n, 
Lee. had made a Gift in T. to hold by Xr. 
goolhvice, and Donee had made a, Leaſe for 
ter. and died, and the K. in Right, of tha 
ir, during his Wardſhip, or primer Sei- 
, badjavoided the Leaſe, yet the Iſſue af- 
xards might dename or avoided it 
1s. Election. notwithſtanding Ten't 
Dower ayoids for her Life a, Leaſe 2 
made 


re moved by Colluſion, but this gave 
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(called in Latin, intereſſe Termini,) which 


Of Ten't for Term of Years. 
made after the Coverture, it ſhall be h 
force after her Death. 

But if a Patron grant the next Ava 
ance, and then Parſon, Patron, and Org 
nary make a Leaſe T. of the Glebe, 1 
Parlon dies, and the Grantees Clerk is it 
ducted, the Leaſe ſhall never revive, þ 
cauſe it was avoided by one who had th 
whole Eſtate of the Glebe in him; ſo wh 
Husband avoids a Fine levy'd by the Wi 
it ſhall not bind her after his Death; 
where a Woman is endowed of an Advc 
fon which is appropriated, and preſenh 
and her Clerk is inducted, and dies, f 
Appropriation is diſſolved, becauſe the M- 
cumbent that came in by Preſentation h 
the whole Eſtate in him, and the Fee being u 
diſcharged, cannot be charged again without 
new Grant. Ten't T. makes a future Leak 
and dies, his Hue infeoffs A. the Ta 
commences, A ſhall have the ſame Eled 
on that the Iſſue had, to affirm or avoid tlie Sy 


Leaſe. 
Leſſee TY. before he enters has an Inter: 


grantable over, and ſhall go to Executaiiſk 
Cc. and ſhall remain good, tho the Lem 
die before the Leſſee enters. A Releaſe 
ſuch Leſſee by the Leſſor ſhall diſcharge tl 
Rent reſerved, but cannot encreate 
Eſtate: Nor can the Leſſor paſs the Re 
by the Name of the Rev'n, before the Lei limi 
enters. If two have ſuch a joint Interim h. 
and one die, it ſhall ſurvive to the other. the ; 

The Husband may diſpoſe of a Term Ia for 
he has in his Wife's Right: If he do na Po 


2 [ 
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e Survivor of them ſhall have it. If Huſ- 
ind make a Leaſe for Part of the Term, 
d die, the Wife ſhall have ſo much of the 
xm as he diſpoſed not of, and the Execu- 
rs of the Husband ſhall have the Rent re- 
rved ; not the Wife, for ſhe claims not un- 
r the Leſſor. If he grant the whole on 
Wondition, and die, and his Executors en- 
for the Condition broken, they ſhall 
ve the Term. For the Husband having diſ- vid. Supra. 
ed of the Whole, the Wife had no manner of 18. 
ght io it Left in her : But in the Caſe above, 
euere the Heir of the Part of the Father enters 
4 Condition broken by the Feoffee of his An- 
for, who was ſeiſed as Heir of the Part of the 
other, the Heir of the Part of the Mother 
il enter upon him, for the Heir of the Part 
the Father can't poſſibly hold thoſe Lands as 
ir, becauſe he is not of the Blood of the firſt 

1 2 _ A Leaſe 1s made to Husband 
led Wife for L. Rem'r to the Executors of 
de Survivor for T. this is not in the Diſpo- 
of the Husband, becauſe it is but a Poſ- 
ility. Husband and Wife are ejected, 
sband brings Ejectment in his own 
ame, and recovers : This veſts the whole 


m in him. 
Leaſe T. made to F. S. and his Heirs, or 
a ſole Corporation and his Succeflors, 
all go to Executors. 
A Leaſe T. having no beginning limited, 
limited to begin from the making, or 
m henceforth, or from a Date impoſſible 
the zoth of February, or from the End 
m Ua former Leaſe, either void, or miſrecited : 
lo a Point material, ſhall begin on the * 
| 0 


Ca) Vid. 


47 


3 Lev. 438. gin the Day after the Date, but if it be. 


to pay it, the Leſſor had: no Remedy 
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of Delivery. A Leaſe 7. limited from 1h 
Date, or the Day of the (2) Date, ſhall by 


die Conſectianit, it (hall begin the Day afiq 
the Delivery. | 1.241 

If one make a Leaſe F. of Land; or of 
Herbage, or Veſture of Land, or any oth 
Tenement minurable and corporeal, he m 
diſtrein for it, or have an Action of Deli 
and. if ane make ſuch keaſe of a Rev'n d 
Rem'r of ſuch Tenements, he may di ſire 
Cc. far the Rent reſerved, when- the Pd 
ſeſſion comes to the Leſſte by Force of fur 
Leaſe. But none; except: &. can reſerve 
Rent out of incorporea! Inheritances, 1 
which no Recourſe can be had for a Diſtieh 


as Fairs, Tythes, & c. yet. if a Subject doi te 
reſerve a. Rent oma Leale F. of ſuch Inhen e ! 


tances, hie may have an Action of Debt f 
it by way of Contract, but can't diftrein 
but if the Leaſe were fon Life, and thore 
been no Covenant ow the Part of the Le 


Lam; nit an Action of Debt, becauſe.it was 
ſer vd for Life; nur a1 real ar. mix'di._ Ati 
betaxſerit in but' a: dm in groſt; Sed: Q. I. 
be not reliev d by 8th Qs, A. mhich gives 
Action of Debt jor.” Kent, reſerwd on 4 
. il n 
There 1s a Diftzrence, betwixt the Won 
Reſervation, and Exception, . the firtt1 
Froper, where tome new: Thing, not 
Eiſt betore,, is to be rendred to the Lela 
Cc. the Second 1-where part ab the Thin 
ranted is {avcil: to the Grantor; prop 
Yords of the: Firſt; are reſervande, redut 
p 
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6, ſolvendo, inveniendo, dammodo, and the 
ke; the Words exceptis, Præter, &c. are 
roper for the Second; out of a General, 4 
art may be excepted, as out of a Mannor 
ne Acre, but not a Part out of a Certain- 
„ as where 20 Acres are demifed, except- + 
gone, for ſuch an Exception is repugnant. 
Rent can be reſerv d to none but the Lel- 
Wt: If two Jomtenants make a Leaſe, re- 
teing a Rent to one of them, it ſhall go 
d both, unleſs it be by Indenture, in 
hich Cafe it ſhall enare to one alone, by 
ay of Concluſion. Rent generally re- 
rv'd by Teu't in Fee, goes to him and his 
eirs, by Implication of Law, as incident to 
e Rev'n ; but if it be reſerv d to the Leſſor, 
to him and his Aſſigns, or to him and 
$ Executore, it determines by his Death, 
Wc expreſſurm facit ce ſſare T aciturm : But it has 
en (a) refolved, that a Rent reſerv d to the (a) 1 ven. 
ſor and his Executor s and Aſſigns, during the 161. 
erm Reg to the Heir. 2 Lev. 13. 
Dogs, Coneys, Cc. cannot be diſtreined 
Kent, becauſe no one can have a valua- 
e ＋ in them, and an Ax in 4 
ans Hand cutting Wood, or an Horſe 
hich a Man is riding on, are privileg'd 
r the Time. (6) But it ſeems that Horſes (3) 1 Syd. 
- a Cart may be diſtrain'd for Rent, and 4:2, 440. 
4 4 


Vord u riding on an Horſe be Damage Fe- 
rite, the Horſe may be led to the Pound with Q 
10t if Man upon him. Cloth in a Taylor's 9 
Leap, Cc. can't be diftrain'd, becauſe it is 
ThugFre for the Maintenance of Trade. Nor 
propiole Shocks, becaufe they can't be reſtor d 
cli the fame Plight; (bur if they de in a Cart, 
| Or 


* — —ů —U— — — — 


* 


2 Lut.152-. 
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or Damage Feſant, they may be;diftrain() 
And new by the 2d Gul. & Mar. 5. Corn 1 
Sheaves or Cocks, or Jooſe, or in the Straw, 9 
Hay lying in a Barn, or upon a Hovel, or Rid 
may be ſeis d, ſecur d, and lock'd up till rel, 
vied, ſo as it be not remov'd to the Damage 
the Owner ; and by the ſaid Statute, if the Tai 
2 rs * levy — - 5 s taken, within 5 Day 
they ſhall be appraiſed by two Sworn Appraiſe 
pe. fold. RI the 875 of . A. No 2 
ing in any Tenement leasd jor Life, T. or WW 
ſhall be taken by Vertue of any Execution, 6 
the Suit of a Subject, unleſs the Plaintiff ſh 
pay the Landlord the Arrears due for Rent 
ſuch Tenement ; but it is ſufficient to pay u 
Years Rent, tho more be due. 

Beaſts of the Plow, or the Utenſils of 
Man's Trade or Profeſſion, can't be d 


ftrain'd, if other Beaſts or Goods may Co 
found; nor Things fix d to a Freehold. G 
A Stranger's Beaſts that eſcape into Ma! 
Land may be diſtrein d for Rent, tho' tht © 
have not been Levant and Couchant. fits 
it ſeems that this is to be underſtood where ¶ Nein 
Beaſts that eſcape are Treſpaſſers ; for jt Muds 
otherwiſe, where the Teu't of the Land um 


Default in not repairing his Fences, by Reaj 


whereof the Beaſts come upon the Land, for Y Le 
this Caſe the Leſſor cant diſtrain ſuch Beg th! 
tho* they have .been Levant and Couchant, ue | 
| Ar give Notice to the Owner, who uſe, 
them to continue there afterwards, for the L The 
i in Fault in not binding his Leſſee to rep the 
the Fences ; but the Lord of the Fee, or GranWnem: 
of a Rent Charge, in ſuch Caſe may diſtrain jurol, 
Beaſts after they have been Levant and M Lei 


0 


„ 
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n, without giving Notice, for he is no way 
i blame for the Want of repairing the Fences. 
ne that diſtrains Things having Life, 
uſt put them in a Pound overt, within 
Miles in the ſame County, either in his 
rn Cloſe, or in anothers, and the Owner 
uſt ſuſtain them, and- ſhall be no Treſ- 
ſer for ſo doing; if the Pound be covert, 
te Diſtreiner muſt ſuſtain them at his own 
oft; He that diſtrains Goods, muſt put 
em in a Pound covert within 3 Miles in 
e ſame County: If he put them in a 
dund open, he muſt anſwer for them if 
ol', or damag d. 

He whoſe Goods are unlawfully Diſtrein- 
may reſcue them before they are im- 


of Wunded, not after, for then they are in 
 (Muſtody of Law. 
y bil Commoner making freth Suit, may take 


Goods, diftrein'd for Damage Feſant, out 
a Pound unlock'd ; but if he take them 
t of a Pound lock'd, a Writ of Parco 

xo hes againſt him, and he that di- 
Wcind, may take them again wherever he 
ds them. Rent due the laſt Day of the 
erm was not diſtreinable, becauſe the 
im was ended; but now by the 8th Qu. A. 
Leſſor may diſtrein for Arrears of Kent af- 
the Leaſe is determined, provided it be 
de within 6 Months, and during Leſſor s 


tle, and Ten'ts Poſſeſſion. 
Abe Leſſor (a) each Year may have Debt (2) Vid. 
rep the yearly Rent; but if one not ſeis d of * 1 
raunements make a Leaſe by Deed Poll, cr 
in juF'ol, and briug Debt for the Rent reſerv'd, 
{ Cf Leſſee may plead that the Liflor had no- 
cho = E 2 thing 
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thing in the Tenements at the Time of th 
Leaſe: Or he may plead non dimiat, au 
give in Evidence the ſpecial Matter, (i 
15 not the bare Uſing of the wards Leaſe, M 
wiſe, &c. that +> a Leaſe, but the Tra 
Jerring of an ox to the Leſſee ;) but if th 

| Leaſe were by Indenture, he could ng 
plead this Plea, for an Indenture conclud 
th Parties. If B. Leſſee for C.'s Life mah 
Leaſe J. and purchaſe the Rev'n, and d 
B. may confets and avoid notwithitandy 
the Indenture, for an Intereſt paſs d by: 
and therefore it works no Eltoppel, 2 
would have done, if B. had had nothing 
the Land. If one take a Leafe of his om 
Land by Indenture, rendring Rent, he (hi 
be eſtoppd; but if it were only of the Hy 
bage, he might ſay that the Leſſor had n 
thing in the Land; for tho 4 Man be eftay 
20 affirm the Trath, when it is directly contra 
to-what be has expreſly acknawledg'd by his a 
Deed ; not ſo when it may be only prov'd 1 
contr Argument, let the Conſequence 
never Jo plain. After the Leaſe taken by o 
of his own Land 1s ended, the Eſtoppel « 
termines : For the ſole Intent of the Indentm 
is mutually to bind each Party to fulfill 
„ e therein contained during the 7. 
which being determined, they have had the | 
Effect which mas deſign d. e W 
At Common Law, any Eſtate of Freehol 
| in Land might pais by Livery of Seilonta 
without „and Leaſes T. of Land ve it 
| without either Livery of Seiſin, Nerds 
j » But now by 29 Ca. 2. 3. all Laien t 
| Eſtates, Intereſts of Freehold, or * 2 
| X enggordi 
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to Livery of Seiſin, unleſs it be deliver 


Litt. Sec. 66. 


Co. Litt. 50. 
b. 


Parcels of Land to diverſe Men jointly, a 


- 


Of Ten't for Term of Years. 
the. bare Dclivery of the Deed on the Lan 


ſhall only have the Operation to make j 
take Effect as a Deed, and ſhall not amouy 


In the Name of Seiſin of all the Lan 
b. | 

Livery in Law, is when the Feoffor at 
Feoftee being in view of the Land, 
Feoftor, after Delivery of the Deed, ſays tot 
Feoffee, Go enter into the Land, and ti 
Poſſeſſion thereof according to the Form 
* this Deed, Cc. Such Livery is good ift 
Feoffce enter, tho the Land lie in anoth 
County; (and before 29 Ca. 2. 3. Liver) 
Law paſſed the Fee without any Deed ;) but 
either of the Parties die before the Fed 
enters, the Livery is void, for it paſſes 1 
Freehold in Deed, or in Law, before Ent 
and by the Death of the Feoffor, the Land 
longs to ſome other, and the Feoffee can't en 
without diveſting his Eftate; by the Death 
the Feoffee there is no Purchaſer remaining 
take the Eſtate; and the Heir ſhall never i 
by Purchaſe, where the word Heirs is not 
to deſcribe a Purchaſer, but only to limit 
Eſtate deſwn'd to paſs, Yet if the Fed 
claim the Land as near as he dares, for | 
of Death, or Battery, ſuch Entry in L 
ſhall execute the Livery in Law. 

A. makes a Deed of Fcoffinent of div 


makes Livery of one Parcel to one Fed 
according to the Deed, this paſſes all, 4 
to all. A. makes a Charter in Fee, a 
makes Livery, ſecundum formam Carte, 
Life, yet the Fee ſhall paſs, for the Liver 
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yt only made for Life, but alſo according 10 the 

Worm of the Deed,. i. e. according to the 

Wuantity and Quality of the Eſtate con- 

ain'd in the Deed; which neceſſarily inclades 

| State L. (a) But where the Deed and the (a) Lite. 

ords uſed in the Livery are inconſiſtent, no- Se. 359. 

bing paſſes by the Deed. | 

A. makes a Leaſe T. by Deed, or gives 

and by Deed to B. to hold to him and his 

eirs after the Death of 4. Livery of Seiſin 

nade according to the Form of either Deed 

whether before or ſince 29 Car. 2. 3.) is void, 

Ir the firſt Deed expreſly gives a Chattel only, 

nd the ſecond gives a Freehold in Futuro, Vid. Supra. 

nd conſequently is void: And where the ſole 53: 

burport of the Livery is to make the Eſtate con- 

an d in the Deed effettual, it ſhall rather be 

vid, than firaind to give a Freehold in the 

inſt Caſe, or 4 preſent Eſtate in the ſecond, 

gainſt the mag Intent of the Parties. 

Not only fixd and immoveable, but 

noveable Inheritances alſo may paſs by Li- 

ery: As where 13 Acres, lying in a Mea- Vid. ſup. 6. 

ow of 80, are by Cuſtom yearly ſet out to | 

Man, ſometimes in one Part, ſometimes 

n another; if they be Parcel of a Mannor, 

hey {hall paſs by the Name of the Mannor ; hy 

they be in Groſs, the Deed mult be of 

ge 13 Acres lying in the Meadow, with- 

ut deſcribing any in Certainty : And b 

W-very of the 13 Acres allotted to the Feot- 

Ir that Year, all his Intereſt ſhall pals. 

hen one Mannor is divided betwixt Par- 

ners, ſo that one ſhall have it one Year, 

nd the other the next, Cc. without Que- 

ion Livery muſt be made of that: Where 
E 4 two 


bo 


Delivery of the Deed, or not at all, bu ; 
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two Mannors are divided betwixt them «. 
terius vicibus for ever, a Deed of Feoffmen 
mult be made of both, and Livery muſt he 
of one of them one Year, and of the othy 
the next. : : 

One may have an Inheritance in an uppa 
Chamber, and paſs it by Livery. 

Diſs'te makes a Deed of Feoffment, deli 
vers it, and by Attorney enters and givg 
Seiſin; this is good, for a Deed of Feolbiih 
ment hath its whole Operation from the I; 
very of Seiſin, and the Feoffor is in Poſk( 
ſion when that is made according to th 
Deed, But if Diſs'ee make a Leaſe T. and 
deliver it, and then deliver it again u 
the Ground, yet nothing paſſes to the 
fee, for a Leaſe Lmuſt take its Effect by in 


the Time of the Delivery he was out of Pob 
ſeſſion, and the ſecond Delivery of a Dex 
ie void. But if the Deed had deliver 
cd to a Stranger, as an Eſcrow, to be del 
2 as his Deed on the Land, it had bez 
ood, 
4 Leſſor T. of ſeveral Cloſes in one Cour 
ty, makes Livery of them, the Leſſee or hy 
Wiſe, or Servants being then in the Hou 
or on part of the Land, this 1s void, fa 
the Poſſeſſion continuing in the Leſſee, u 
Livery can be made of it; but if his Cattk 
only had been there, the Livery had bea 
00d. | 
2 Where a Man has two Ways of paſſin 
Land, both at Common Law, and intend 
to pals it by one of them, and it can't paſi ,, 
be Way he intends, it (hall paſs by the oth 
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there be ſufficient Wirds, As if A. ſeis d of 
wo Acres, make a Leaſe J. of one of them, 
nd after, intending to paſs them both by 
oftment, make a Deed of Fcoftment, and 
ve Livery in the Acre in Poſſeſſion, in the 
ame of both, the Acre in Poſſeſſion only 


ich. was neceſſary before 4 & 5 Anne 16.) 
he other ſhall paſs by Way of Grant of a 
dev n, and Attornment,. for this Way of 
onveyance is by Common Law, as welt. 
the other. But where one intends to paſs 
and by Conveyance at Common Law, 
nd it can't paſs that Way, the Law will 

raiſe a State by Way of Uſe by Force of 
e Statute; as if a Father make a Charter of 
eoffment to his Son, and a Letter of At- 
drney to deliver Seiſm, and no Seiſin be 
elirered, the Law will not raiſe an Uſe to 
e Son, by conſtrxing the Charter as 4 Cove- 
ut to ſtand ſeiſed to the Uſe of the Son in 
adler ation of natural Affiction; For the Fa- 
er expreſly deſign d that it ſhould cimure by 
ay of Feoftinent, by Force of which Con- 


W be in he Land by the Father, which is cad 
1 the Per, whereas by the other he is 
ther eſteem d to come after him, than by him, 


lich is call d in the Poſt; and 4lʃſo if it 
nould paſs the uhile Eſtate immediately, and 
fect. But latter Authorities are contrary to 


iacipal Intent of the Deed is to paſs an Eſtate 
uy the Son, and it ſhall not be fruſtrated by Ad- 


E5 bering 


aſſes by the Livery ; yet if the Leſſee atiorn, 


yance, the Law would Crs the Son 
» 


| ld enure by way of Covenant to ſtand ſeisd,. 
W-1/equently the Livery of Stiſia could take no 
Lid Coke, as to this Point, bec auſe the 


81 


3 Lev. 9, 1. 
213. 
3 Lev. 371. 


N 
1 
, 
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bering too ſtrictly to the Form of the Convey um: 
| if by any Conſtruction it can be made effettul 
3 Lev. 1:6. Yet it has been reſolv d that a Covenant to ley 
_ 4 Fine, which ſhall be to ſuch and ſuch Uſui © 
| doth not amount to a Covenant to ſtand ſciii 
becauſe then the Party could not levy the Fin: F 
But in this Caſe, the Words of the Deed do u 
purport the Grant of an Eſtate paſſing imm. by 
diately, as they do in the Caſe above. 

A Houſe or Land belonging to an Off“. 
or Chamber belonging to a Corody, paſs by 
Deed without Livery by the Grant of tht N 
Office, or Corody. 


A. makes Leaſe Y. Rem'r for L. T. or EN 
and makes Livery to Leſſee F. this paſſes i 
Freehold to him in Rem'r ; but if Leſſee! 43 
enter before Livery made to him, the Free ©: © 
hold reſts in the Leſſor, for Livery is voi 10. 
when made to one in Poſſeſſion before, 4M: 
makes a Leaſe J. to B. and C. without Dee Fre 
(before 29 Ca. 2. 3.) Remer to D. and mak 0 \ 
Livery to B. in C's Abſence in the Nang >" 
of both, this veſts the Rem'r in D. for th ue 
Law intends that there is ſuch a mutual Tray © 
between thoſe that take 4 joint Eſtate, that M. 
Act of either of them is effettual for hin ny 
and the other, eſpecially nhere tis not prejul a. I 
cial to him; but when two Attorneys have” >": 
bare Authority to receive Livery jointly, N 
it be made to one in the other's Abſcnc”*? 
ſecundum formam Carte, it is void. ; For tk 8565 
being Strangers 10 the Land, and their Aut 1 SE 
rity depending wholly upon the Letter of Att Fo 
ney, their Acting is nv further of Force than 1 © 11 


is pur ſued. 


vii ho. 


n, for if it ſhould, the Livery would be 


\M E/tare from the Diſy'or. | 


' 


Of Ten t for Term of Years. 


A. intending to infeoff B. and C. without 
Deed, makes Livery to B. in C's Abſence, 
in the Name of both, this is void as to C. 
(whether made before or ſince 29 Ca. 2.3.) for 
no one in his Abſence can take or give a 
Freehold by Livery, but by Attorney war- 
ranted by Deed; yet one may take 4 Freehold 
by way of Rew'r, by Livery made to another, iu 
bis Abſence, as in the Caſe above, of a Leaſe 
J. Remi in Fee, And if a Deed of Feott- 
ment be made to two, Livery to one in the 
Name of both 1s good. 

Tho' a Deed may be delivered without 
Words, yet Livery of Seiſin can't be made 
without Words. 

A. makes Leaſe T. to B. Rem'r in Fee to 
Cand makes Livery to the Leſſee within 
view, this 1s void, for none can take b 
Force of ſuch Livery, but he that takes the 
Freehold himſelf. f 

When Leſſor and Leſſee come upon the 
Ground on purpole for the Leſſor to make, 
and the Leſſee to take Livery, ſuch Entry 
relts no Poſſeſſion in the Leſſłe before Live- 


- — TS 


void. So when Dils'ce enters to deliver a 

Releaſe to the Diſs'or upon the Land by 
Agreement, this Entry for ſuch Purpoſe 

avoids not the Diſs'in : For tio tua no- 

men imponit operi tuo, But if the Diſgor 

Inicoff the Dits'ee and others, yet the 

Diis'ce is remitted to the Whole; for while Litt. Sec. 
bis Entry continues lan ſul, he can't receive an 53: 


It a Feoftment be made by Deed, (or 50. 
nithoat beforg 29 Ca. 2. 3.) of diverſe Land it | 
diverſe 
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diverſe Towns in the fame County, Livery 
of one Parcel in the Name of all paſſes all, 
But if the Lands he in ſeveral Counties, 


there mult be Livery made in each Coun- 


F When A. grants Land to B. in Exchange 
for the Land which B. has, and B.: grants 
his Land to A. in Exchange for the Land 
which A has, each may enter into the 
other's Land, ſo put in Exchange without 
Livery of Seiſin. A Freehold likewiſe 
paſſes without it, by Deviſe. Surrender, Re- 
leaſe, or Confirmation to Leſſee J. or M. or 
a Fine which is a Feoffment of Record. At Wik: 
Common Law, an Exchange was good with- Wl TI 
deut Deed where the Lands lay in the ſame lu 
County; where they lay in diverſe, it was 
not. But Things lying in Grant, could never 
be exchang'd without Deed indented. 

Things exchang d need not be in Eſſe, be- 
fore the Exchange made, for a new Rent 
may be granted out of Land, in Exchange for 
Land. Nor is Tranſmutation of Poſſeſſion 
requird, for a Right to Land, or Rent, may 
be releas'd in Exchange for Land. And the 
Things exchang'd, need not be of the ſame 
Nature, ſo they concern Lands or Tenc- 
ments, as Rent may be exchang d for Land; 
Eythes, or Tenure by divine Service for 
things Temporal :. But Land can't be ex. 

chang'd for an Annuity. ; 
$2. Ia Exchange, the Eſtates mutually given 
in Exchange muſt be equal in Quantity, for 
ifa Fee Simple be exchang d for a Fee T. ot 
2. Tail general for a Tail ſpecial, Cc. the Ex- 
change is void. But the Quality of — | 

nee 
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eds not to be the ſame ; therefore,two Men 
ay give Land totwo others jointly,and the 
her in Exchange give to them. in Com- 
on, or they may give a ſole Eſtate, and 
weive a joint one. So a Subject may en- 
nge Land with X. tho XK. be ſeis d of 
e Land exchang d in his politick Capacity, 
d the Subject in his natural. Nor is it 
cceſſary that the Parties to the Exchange 
ve an equal Eſtate-when they make it, 
pr if Tent T. or Husband ſeis d in the 
e- ite's Right make an Exchange, and give 
ot Ind take a Fee, it is good, till avoided by 
At Wife, or Iſſue. - 
h- This Word, Excambium Exchange, is ab- 
me Wlutely neceflary. ; 
vas WI It muſt be executed by Entry in the Life 
ver WW both Parties, for no Freehold paſſes in Vid. pra. 
el or Law. before Entry, and therefore if 78. 
be- Ichex of the Parties die before Entry, the 
ent Michange is void. But it is not neceſſary 
for Nat the Things given or taken in Exchange 


on Would be equal in Value, for the Ceremonies 
1 quired jor the Solemnity of a Conveyance b-ing 
the 


erved, the Law examines not into the _ 


me ey of the Conſideration. An Infant exchan- 
ne- I Land, and at full Age occupies the Land 
nd ren in Exchange, this binds him, becaule 
tor W was not void, but voidable. 


Leſſor T. dies before the Leſſee enters, yet 
ay he enter, for by the Eeaſe he has a 
ht preſently to have the Land according 
the Form of the Leaſe, and the Ferm be- 
g veſted, the Leſſor's Death cannot diveſt 
But if A make a Deed of Feoffment, 
a Letter of Attorney to deliver — ſup" a. 
| and.“ 


ö 
N 
N 
1 
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and dye, this avails nothing, for the othy 
has no Right to have the Tenancy according 
to the Deed before Livery, and by th 
Death of the Feoffor, the Land belongs u 
ſome other; but if a Corporation aggreeat 
make a Deed of Feoftment, and a Letter 
Attorney to deliver Seiſin, the Livery 
good after the Death of the Head, becauk 
the Body Politick remains. | 

An Attorney is one ſet in the Place d 
another; and is either Publick, as an A 
torney at Law, whoſe Warrant is, Tal 
ponit loco ſuo talem Attornatum ſunm ; or Pi 
vate, as thoſe authoris'd to deliver Seiſi 
which muſt be warranted by Deed ; Lim 
Acquietancie ſignifies a Deed of Acquittang 
ſo a Letter of Attorney ſignifies a Warm 
of Attorney by Deed. 

Infants, Monks, Perſons attainted, 
communicate, Villeins, &c. may be Atta 
neys to deliver Seiſin. A Wife, as Attoruy 
to another, may deliver Seiſin to her Hu 
band; ſo may Husband to Wife, or he 
Remer to the Leſſce L. 

If an Attorney purſue not his Warrat 
what he does is of no Force. But it 4 
ſeis d of B. Acre and . Acre make a Dit 
of Feoffment of both, and a Letter of Atta 
ney to enter into both, and make Livery» 
both, the Attorney enters into one, an, 
makes Livery ſecundum formam Carte ; nh 
is good, tho' he enter not in the Name ent 
both, for it is Tantamount. So if Mer t]. 
Deed be to two, and the Letter of Atto e ; 
to deliver Seiſin to both, and he deliver Ment 
very to one only ſecandum formam Co 4 be 

| 1 


* 
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his is good, tho' the abſent Feoffee may 
yaive it, for the Attorney purſued the Sub- 


tance of his Warrant. 
Leſſee L. makes a Deed of Feoftment, and 


Letter of 3 to the Leſſor to make 
c 


ivery, and he make it accordingly, yet 


etter of Attorney to the Leſſor to make 
ery, and he do it accordingly, this Li- 
ery hall bind the Leflor, for the Leſſee had 
Freehold whereon the Livery could enure; 
# in the firſt Caſe, the Leſſee had an Eſtate 
hich might paſs by Livery, and the Leſſor who 
14s not privy to the Deed, might preſume that 
contain d no greater Eſtate than the Leſſee 
ould lawfully make. But when Leſſee T. 
makes Livery, as Attorney to the Leſſor, 
he Freehold paſſes from the Leflor, and the 
erm is not drown'd. For the ſole Intent 
the Parties is to paſs the Freehold to the 
effee, nor ſhall the Leſſee's Conſent that the 
ſor ſhall paſs the Freehold, which he lam- 
ly may paſs, be conſtrued as a Surrender of 
is Term. 

If one as Procurator to another preſent to 
own Benefice, he puts himſelf out of 
oſſeſſion, becauſe the Preſentee comes in 
the Inftitution of the Ordinary, who 1 
tended, as an indifferent Fudge, to admit the 


Wb: Patron Clark. If the Lord fell his 


ent's Lands by Force of the Ten't's Will, 
tt the Seigniory remains. But if ceſtaygue 
le after 1 K. 3. had been Grantce of a 
zent, and had made a Feoftinent, the Rent 
4 been extinct, cho the Land had paſs d 

from 
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e may enter for the Forfeiture. But if Perk. 209, 
eſſce J. make a Deed of Feoffment, and a * 


88 


Abr. 8. 9. 


Ca) 2 Roll. Jeſs the Attorney be made a Party. (a) Q 
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from the Feoffees, for he acted not by: 
bare Authority deriv'd from them, but hy 
Conveyance was made good by the Statute, in 
reſpect of that inherent equitable Right which hy 
had to the Land. 

Diſs'ce of two Acres makes a Deed d 
Feoffment, and a Warrant of Attorney to 
enter into both, and to make Livery ſecan 
dum formam Carte, the Attorney enters into 
one only, and makes Livery ſecundum for. 
mam Carte, the Livery is void, becauſe the 
whole Warrant is not purſued, for the 
Eſtate of the Diſs or in the other Acre cant 
be diveſted without Entry, and h 4 
Attorney does it no farther Valid than ak 
acts as ſuch; but nhen he tales upon him u 
alter or diminiſh the Grant of him that in. 
powers him, his Acts are void. But a Cuſtom i 
grant Copyhold Lands in Fee, implies a Power 
to grant for L. Rem'r in Fee, for the Lu 
hath this Power in reſpett of his own Phterh, 
not 41 a Subſtitute to another, & omne maju 
continet in fe minus. Leſſor L. makes 
Deed of Feoftment, and a Letter of Atto. 
ney to deliver Seiſin, the Attorney enter 
on the Leſſee, and delivers Seifin ; this 1 
ſufficient to convey the Rev'n, jor the whit 
Warrant is purſued, and without doubt, if in 
Leſſor had done the ſame in his own Perſon, ! 
Rev'n would have paſs d. 

A Letter of Attorney may be containe 
in a Deed of Feoftinent, beginning omnibu 
* Chriſti, &c. But not in an Indenture, un 


As an Attorney mutt purſue the Authd 
rity expreſs d in the Warrant, fo mult is 
oblern 
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ſerve the Authority implied in Law, viz. 
hat the Livery be made on the Land, for 
it be made within View only it is 


did. 

Prohibition to forbid Ten t in Dower, or 
urteſy, or Guardian in Chivalry to do 
Waſte, lay at Common Law; but Leſſor 
could have no Action of Waſte againſt Leſ- 
e, before the Statute of Gloceſ. cap. 5. be- 
auſe it was eſteem d his Folly that he did 


1 provide againſt it by Covenant. But 
n ow by the ſaid Statute, Waſte Hes againſt 
ede Ten'ts aforeſaid, tho! the Leaſe be but 
er half a Year. But the Writ mult be ge- 
l, d tenet ad Terminum annorum, for 
y Neue is no other Writ, and the Count mult 


e ſpecial : And yet the Words of the Statute 
re Tenant for Term of Tears, and the Stars 
nue is Penal, which ought to be ſtrictly 
onſtrued; but tho Low of like Nature 

4 7 4 be 27 of wit 27 L, ſhall 
ect to the Penalty of 4 Ha- 
Aue, * the are com chended within 
te Meaning of the very Words, it is athermi ſe: 


ll K, or Petty Treaſon te kill a Mafter, are 


of a Miſtreſs, becauſe thoſe Words are meant 
| any one to whom we ſtand related as Subjects, 
Servants ; ſo in this Caſe, the Words Ten't- 
Ir Fla ſignify any one that has a determi- 

te Eſtate. 
An Action of Waſte hes for him-that has 
e immediate Eſtate of Inheritance for 
Valte done in Houſes, Gardens, Woods, 
Wrees, Lands, Meadows, or. Exile of Men. 
| da 


'bus the Statute which makes it High Treaſon to 
rtended to the Killing of the Queen Regnant, 
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covered 
ten. To pull down a Houſe, is Waſte, thi 


(a) Roll. A. 


Soy. contra. 
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to the Diſheriſon of him in Rev'n g 
Rem'r. | | 

Waſte is either Actual, as where Leſs 

Ils down Houſes ; or Permiſſive, as wha: 

e juffers a Houſe to be burnt by Nez. 

gence, or Miſchance, or ſuffers it to be ue; 

whereby the Timber becomes R 


it were ruinous when the Leſſee came i 
unleſs he after rebuild it: But to ſuffer 
to be uncover d is not Waſte, if he found Mpc 
uncover d. | 

If Windows, Wainſcot, Benches, Doo 
or Furnaces, Cc. fix'd to the Houſe, cithe 
by the Ten't, or him in Rev'n, be broke 
or carried away, it is Waſte, 

Ten't muſt keep the Houſe from waſtig but 
tho' no Timber grow on the Ground. 

If he do or ſuffer Waſte, and repair | 
fore the Action is brought, an Action oi 
Waſte lies not, but he can't plead non fed 
vaſiam, but muſt ſhew the ſpecial Ma 
der. | 

To cut down Fruit-Trees in an Orchat 
or Garden is Waſte ; but if they grow a 
other Ground, it is not. 

It is (a) Waſte to build a new Houſe, jW 
it may be much to the Landlord's Prejudic 
and it is alſo Waſte to ſuffer it to be waſte 
when built, for then it is as much the Lani 
lord's, as if built by himſelf. 

It is Waſte for Ten't of a Dove-houkT 
Warren, Park, Vivary, Cc. to take | 
many, that ſuch ſufficient Store be not left: 
he found, or to ſuffer the Pale to decay 
whereby the Deer are diſperſed, 
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'To' cut down or top, or do — Act 
that may decay Timber- Trees, is Waſte; to 
ſuffer the young Germins to be deſtroyed, is 
Poeſtruction; Oak, Aſh, and Elm, are Tim- 
er every where; Beeches, Cc. are Tim- 
uber only in thoſe Places where they are 
ſed in Building, for Man's Habitation. 

Leſſee may cut down Underwood, but 


if he ſuffer the young Germins to be de- 
er Mroyed, or ſtub up the ſame, or cut down 
ad neech, Maple, Cc. ſtanding in Defence of 


he Houſe, or ſtub up, or ſuffer to be de- 
royed, a Quickſet Fence of White Thorn, 
or theſe and ſuch like Deſtructions, an 
Action of Waſte lies againſt him. 

To cut down dead Trees 1s no Waſte; 
but turning of Trees to Coal for Fewel, 
rhen there is ſufficient Dead Wood, is 

aſte: So to dig for Gravel, Stones, Cc. 
n in Mines not open when he came in, un- 
leſs it be for the Repairs of his Houſe. 

To ſuffer, Houſes to be waſted, and then 
ene to repair them, is double 


aſte. 

v 08 It is Waſte to ſuffer the Wall of a River 
or the Sea to decay, whereby the Meadow 
or Marſh is ſurrounded, and. becomes un- 
profitable. But it is no Waſte puniſhable, 
alleWif it be ſudderily ſurrounded by the Rage 
of the Sea. If the Houſe be uncovered 
dy a Tempeſt, the Ten't muſt in convenient 
ouſe Time repair it, but he is not compellable to 


peſt, Lightning, Enemies, Cc. 

ec It is Waſte to convert Arable into Wood, 

or © converſo, or Meadow into Arable, 2 
ent 


e repair a Houſe wholly deſtroy'd by a Tem- 
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Vid: Co. 
L. 258. 


the Leaſe without Impeachment of Waſte, but u 
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Ten't may take ſufficient Wood to- repair 
the Fences as he found them, but not to 
mike new, and he may alſo take ſufficient 
Botes. | 
To: cut down Trees for Repairs, and fel} 
them, is Waſte by the Vendition, tho' he 
buy them again, and imploy them in neceſ- 
lar Repairs. 
flor L. grants by Deed, that if Waſte 
be done, it ſhall be redreſs d by Neigh- 
bours without Suit; yet Walte lies, for ſuch 
Grant is void, the Defign being not to mak 


erett a new Court to inflitt the Penalty. 

Exile of Villeins or Ten'ts W. or making 
them poor, whereby they depart from theu 
Tenements, is Waſte, and in the Statute of 
Gloc.. is comprehended under the gener 
Word Waſte. Waſte and Deſtruction is 
their larger Senſe are convertible. 

Sometimes one ſhall join in an Action 
of Waſte for Confexmity, in reſpect of hi 
Intereſt in the Place waſted, tho he has no 
an Inheritance; as if a Reverſion be grant- 
ed to two: and the Heirs of one of them, 
or if two Jointenants, one in Fee, the other 


for L. join in a Leaſe L. they ſhall join in N 


aàn Action of Waſte. 


Tent T. hanging an Action of Waſte, 
becomes Fen't T. apres, Cc. the Action 
fails, becauſe the Inheritance, which is tht 
Ground of it is determined, 

One can't have an Action againſt an Ex- 
cutor for Walle done by the Teſtator, not 
can the Heir or Succeſſor have it for Walle 


done in the Time of the Anceſtor or Prede- 
on, 


Of Tut for Term of Tears. 
eſſor, for Action grounded on Torts die with 


nd one of them die, the ſurviving Parce- 
cr, and the flue of the other ſhall join in 


bo Fd. 1. which gives an Action of Waſte to the 
bir, for Waſte done in the Lif: of his An- 


e %%%. p 

land is given to A. for L. to B. in Fee 
+. {ha}! not have an Action of Waſte againlt 
on the Statute of Gloc. becauſe they are 


ointenants, but B.'s Heir ſhall, 

The Action of Waſte ought regularly to 
e brought againſt him that did the Watte ; 
ut if the Grantee of Ten't in Dower or by 
urteſy, do Waſte, the Heir, in reſpect of 
he Privity, ſhall have an Action againſt 
he Ten't in Dower or by Curteſy, and re- 
over the Place waſted againſt the Grantee, 
but if he grant over his Rev'n before, or 


00 

ter ſuch Ten'ts aſſign their Eſtates, his 

na Prantee ſhall have an Action againſt the 
nt-Wlignee only. It is faid, () that if Guar- (4 F. N. B. 
m ian by Xr. s Service did Waſte, and aſ- 56. A. cont, 
her Nn d over his Eſtate, that the Action lay 


18 gainſt the Aſſignee. 

Ien't in Dower, or by Curteſy, Leſſee L. 
ſte, r T. ſhali anfwer for Waſte done by a 
ion ranger; but Guardian by Kr. 's Service 
the Would not, becauſe it was fo penal to 

im, for by Magna Charta 4. Gloc. 5. 
x-- I ſhould loſe the whole Wardſhip, let 
nor Ie Watte be never fo finall, and if that 


(te al wered not the Damages, ſhould ſatisfy 


de- Over 


93 
be Perſon. (a) But if there be two Parce- () 1 Lutw. 
ers of a Rev'n, and the Ten't do Waſte, 803. contra. 


n Action of Waſte, and (a) the ſurviving Par- (o) Co. L. 
— ſhall recover Damages. And ſee the 8.2. 


54. 
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over and above, and if the Action were e; 
brought againſt him by the Heir of full » 
Age, he ſhould pay treble Damages. ich 
An Infant, Baron and Feme, {hall be pu- em 
niſh'd for Waſte done by a Stranger, and ſo 
ſhall the Wife, that has the Eſtate by Sur 
vivor, for Waſte done by the Husband in 
his Life-time, for Waſte is againſt toe, pl ear 
Good, and the Leſſor ſhall not be prejudiced i 
the Ten't's Nonage or Coverture. | 
2 Inſt. 302. there be two Fointenants for L. or J 
and one do Waſte, it is the Wiſte | 
both as to the Place waſted, not as to ti 
Damages. : 
The Husband of Leſſee L. does Wale ne 
ſhe dies, no Action lies againſt him in thei 
Tenuit, for ſhe was Ten't, and he was only 
ſeis d in her Right; but if the Wife weren 
but Ten't J. an Action would lie again 
him, for the Law gives the Term to hin 
ſurviving the Wife. 
Leſſee L. grants his Eſtate on Condition, 
Grantee doth Waſte, Grantor re-enters, tht 
Action lies againſt the Grantce, and tht 
Place waſted ſhall be recovered. 
(a) Vid. Co. A (a) Villein being Leſſee L. doth Waſt 
L. 187. b. Lord enters, he ſhall not be puniſh'd ſo 


the Waſte done before, but for Waſte Jonah M 

. after, he ſhall, 128 
Vid ſupra. If a Leaſe be made to A. and his Hein or. 
57, a. during the Life of F. S. and A. die, My, 
Heir ſhall be puniſh'd in an Action Tre 

Waſte. en 


Land is lett to 4. for L. Rem'r to B. lu 
L. Rem'r to C. in Fee, no Action of Walt 
lies againſt A. during the Life of B. for! 

| 4 10 
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e place waſted ſhould be recovered againſt A. 
27 deſtroy B.'s Rem r of the Freehold, 
ich is much favoured in Law. But if B.'s 
em'r had been but for Years, an Action of 
ſaſte would have lain; bat 9.4 B. ſhould 
we n0 Remedy in an Act ion on the Caſe againſt 
| firs Leſſee * If Leſſor grant his Rev n for 
ars, he can't have an Action of Waſte 
ring the Years, becauſe he has granted 
ay the Rev'n, in reſpe& whereof ſuch 
Hon is to be maintain'd ; but if he had 
ly made a Leaſe J. of the Land in Rev'n, 
» might have had an Action during the 
ears, for in ſuch Caſe, the Privity remain d | 
teen him in Rev'n and the Ten't, as it was , 
re, and tho the Place waſted be recovered 

zinſt the Ten't, yet ſuch a future Intereſt 

ans, for it does not require a particular 

ink{Wate, or depend upon the ſame as 4 Rem'r 


4 
Waſte lies () not againſt - Guardian in ( E N. B. 
cage. Nor does it lie againſt Ten't by Ly oe 
ecution, contra. 

If Ten't L. or T. or their Aſſigns, grant 

er their Eftate, -and take the Profits, 

aſte lies againſt them by 11 H. 6.5. 

If Waſte be done, Sparſim here and there 

Woods, or Houſes, throughout the 

hole, all the Woods or Houlcs (hall be 

over'd ; but if it be in particular Parts 

Wly, ſo much only ſhall be recovered. 

Trees of the Value of 3 4. d. have 

en adjudgd Walte, but Bratton lays, 

Wat ſome Waſte, eff ita modicum, ut propter 

d inquiſitio non ſit facienda, | ic 


* 
* Ci Ls... dt. DB —— — — — 


* 


Void. ſupra. 


31. 


% 


faciendi again the other ſuffering an Hou 
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Tf a Houſe be ruinous when the Ten 
comes 1n, or be burnt IL or Eng 
mies, or the Leſſor be bound to repair au 
will not, or the Leaſe be without Impeach 
ment of Waſte, tho he be not compellab 
to repair, the Leſſee may fell down Timbe 
growing on the Ground to repair ĩt, or rebuill 
11 as large as it was before, and juſtify his 
doing, for the Law favours Houſes for Mari 
Habitation: And one Jointenant,or Tenti 
Cominon, may have a Writ De reparati 


to decay, f 
Leſſee L. or T. of Land may dig and tik 
the Profits of open Mines, but he cant d 
for new, notwithſtanding the Land | 
leit with the Mines; for where the Words 
bear à natural and eaſy Conſtruction, as = 
natory of what otherwiſe would oh 
out, 72 ſhall not be conſtrued ſo har 
againſt the Lefſor, as to put it in the Power of 
— Leſſee to ruin the Land : But if the Lan 
be lett with the Mines, and no Mines! 
open at the Time of the Leaſe, the Leſt 
may dig for Mines, elſe thoſe Words woul 
be abſolutely void. 
A greater Eſtate may ſupport a Leſs, » 
conde rſo; as if a Leaſe L. Rem'r T. be; 
ven to the ſame Perſon, both Eftates 
main diſtinct in him, and he may gr 
over either of them: But if a Leaſe 7. Ren 
L. be made to the ſame Perſon, the Jattt 
drowns the former. 
If a Leaſe L. be made to A. Remer L. 
B. Rem r to As Heirs, the Fee velts in 


1 
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1 if a Leaſe L. be made to A. Rem'r to his 
cecutors for T. the Chattel veſts in A. 


Of Tent at Will. 


Enant at Will, is one in Poſſeſſion of 55. 
Tenements, by Force of a Leaſe thereof 
de to him to hold at Will of the Leſſor, 
rat the Will of the Leſſee; for if it be at 
e Will of one of the Parties, the Law im- 
* that it ſhall be at the Will of the other 
Wl!o. 
If Leflee W. fow Corn, or Flax, or Hemp, 
r ſet Roots, or any other Thing that yields 
WM preſent annual Profit, and the Leflor ouſt 
Wim before it be ripe, the Leſſee ſhall have 
ee Entry, Egreſs and m_— to cut it, 
. and carry it off, becauſe he knew not 
hen the Leſſor would enter. But if Leſ- 


„. ſow the Land with Corn, &. and 
T fore it be ripe the Term expire, the Leſſor 
all have the Corn; and if Leflee T. or M. 


ant young Fruit-Trees, or Oakes, Aſhes, 

Wins, Cc. which yield no preſent annual 

oft, Leſſor ſhall have them when the 

ate 1s determined. 

It ſeems that if Leſſor reſerve a Rent, Leſſee 

) before the Rent-Day can't determine his (a) 1 Roll, 

1 fo as to avoid Payment of the Rent. Ab. 861. 

If Leſſee M. or L. or Leſſee T. of Leſſee L. 1 Syd. 339. 

Wuband ſeisd in his Wife's Right, Ten't 

autre Vie, or any other whoſe Eſtate is / 

ncertain, fow the Land, and their Eſtate 

termine by Death, they, or the Execu- 

rs, (hall have the Corn. So if Ten't by 

ute Merchant _ the Corn, and ** 
e 
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be ſatisfied by a ſudden Profit. But if Hit 
band and Wife be Jointenants, and he ſo 
the Land, and die, it is ſaid that the Wi 
ſhall have the Corn, #hich, as acceſſary t11 
Land, ſhall-go with it to the Survivor, 

If Leſſee N. determine his Will, or if 
Woman Ten't durante viduitate marry, , 
if a Leaſe be determined by Title Pa 
mount, or Act of Leſſee, as Forfeitun 
Breach of a Condition, Cc. the Leſſee ſl 
not have the Corn. | 

If a Diſs or ſow the Land, and Diki 
re-enter, he ſhall have the Corn, tho! 
were ſever d by the Diſs or, for his Regi 
recontinues his Freehold in Judgment 
Law from the Beginning, | 

If Leſſee N. improve a Meadow by On 
flowing, trenching, or ſowing Hay-ſe 


Cc. the Leſſor ſhall have the Graſs, becalMc;}, 
it is the natural Profit of the Land. 7 
There is an expreſs and imply'd Dew 


mination of the Leſſors Will; Expreſs, wht 
he comes on the Land, and forewarns f 
Leflee to occupy ; Imply'd, when withe 
Conſent he cuts down a Tree, (not bei 
excepted in the Leaſe,) or puts in bis Beal 
to a Common appendant, or does any N 
Act which would amount to a Wrong 
the Leaſe continued. But Words ſpoken! 
the Leſſor, from the Ground, determine u 
his Will till the Leſſee have Notice; iſ 
more than one can diſcharge a Factor ot 
torney without Notice, If a Leaſe W. 
made to or by a Feme Sole, and ſhe mat 
yet the Leaſe continues; ſo if Husband al 
Wife leaſe the Wite's Land at Will, an | 
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Hausband die, or if there be two joint Leſ- 
oy ſors or Leſſees V. and one die, in all theſe 
"lf Caſes the Leaſe continues. 
i As the Law gives the Corn to the Leſſee, 
ſo it gives him free Entry, Cc. to carry it 
i Wl off, for 4nd Lex aliquid alicui concedit, con- 
lere videtur, & id /ine quo res ipſa eſſe non 
a pore/f, and if the Leſſee be diſturbd of the 
Way, he ſhall have an Action on the Caſe, 
ua But if a Ditch be made overthwart a pub- 
lick Way, no one diſturb'd by it can have 
an Action on the Caſe, (unleſs he ſuffer a 
ſpecial Damage,) leſt there ſhould' be a 
Multiplicity of Actions; but ſuch a Nu- 
ſance muſt be preſented in the Leet, or 
Torn. But every Inhabitant of a Town 
may have an Action on the Caſe for a Di- 
1c urbance in a cuſtomary Watering-Place, 
otherwiſe he ſhould be without Remedy. 
There be three kinds of Ways ; 1. A Foot- 
Way, in Latin iter. 2,'A Pack and Prime- 
Way, call'd Actus ab agendo. 3.Via or Adi. 
ws, which contains the other Two, and a 
Cart-Way. This is either via Regia, which 
is common to all Men, or commutiis Strata, 
delonging to a City or Town, or between 
Neighbours and Neighbours. 
If Leſſee W. bring his Goods into the 


ng, 
cn Wouſe, and the Leſſor ouſt him, he ſhall 
nene tree Entry, Cc. to carry away the 
©; me; fo the Exccutors of one ſeis d of an 


ſouſe in Fee, or Tail, ſhall have free Entry, 

Vc. to carry away the Teftator's Goods, 

nalnd what Time fhall be reafonable for 

du trying off the Goods the uſtices ſhall de- 
f ermine according to 7 iſcretion. Fe 
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A Cottage is a little Houſe without 
Land. If one have a Houſe near ming, 
which he ſuffers to be ſo ruinous, that it j A 
like to fall on mine, I may have a Writ 4 Wh 
Domo reparanda againſt him. But a Pracix Ws: 
les not de Domo, but de e m 

If a Man make a Deed of Feoffment, ani Wo: 
deliver it, but do not give Seiſin, he to 
whom it is made may occupy the Land, a 
the Will of him that made it. 

No Action lies againſt Leſſee M. for per. 
miſſive Waſte, but if he be guilty of volun· Fo 


tary Waſte, Treſpaſs quare vi, Cc. lis Het 


againſt him; for taking ſuch Power a M4 
bim ſo much concerns the Freehold, that it 


amounts to a Determination of his Will WW: 


the Ground lett, this determines bis Will. 


So if he to whom I lend my Cattel, kill 
them, I may have Treſpaſs or Trover agaiul 
him. There are no Acceſſaries in Treſpaſsat 
Treafon, but all are Principals. 

If Leflee W. grant over his Eſtate, and the 
Grantee enter, he is a Diſs or; for tho the 
Grant be void, it amounts to a Determin- 
tion of the Leſſees W. inaſmuch» as by it k 
claims 4 Poner inconſiſtent with a Leaſe W. 

Leſſor N. may reſerve a yearly Rent, and 
have an Action of Debt, or diſtrein for i 
for it is diſtreinable of common Right, tho 
it be not Rent-ſervice for want of 'Fealty, 
But if the Leſſor impound the Diſtreſs c 


Tent W. is always by Right; Teutial 
Fufferance comes in by lawful Demiſe, and. 1 
holds over by Wrong; ſuch a one in Judi Ein! 
ment of Law has a bare Poſſeſſion, and thofF"cnts 
the Writ ad terminum qui præteriit, mY wn Lo 

ein 
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ing 4 real. Action, ſuppoſeth him Ten of the 
, 8 Freehold, lay againſt him, this is rather by 
Admiſſion of the Demand't than for any Free- 
hold that is in him. As if Ten't T. of Rent 
rant the ſame in Fee, and die, the Heir 
may bring a Formedon, and admit himfelf 
cout of Poſſeſſion. | oo 
08 No one can be Ten't by Sufferance againſt 
Wk. but his Ten't holding over is an In- 
truder. 

If Leſſor W. die, and Leſſee continue in 
Poſſeſſion, he is Ten't by Sufferance, and 
yet the Heir by Admiſſion may have a 
Mortdanceſter againſt him, for by the Leſſor's 
Death the Leaſe was abſolutely determined, and 
there never was any privity between the Heir 


and the 7 — ; but at Law Treſpaſt or Aſixe 
ot of Novel Diſc in would not lie þ any Ten't 
0t trance, becauſe theſe Attions ſuppoſe 4 
Wrong done to an actual en. But nom 
the 6 Annæ 18. Guardians, Truſtees, or Hutbands 
the cir in Right of their Wives, or Ten t pur 


autre Vie, holding over without Conſent of the 
erſons intitled, ſhall be adjudg'd Treſpaſſers. 
But Guardian holding over 1s not Tent at 
dufferance, but an Abator, againſt whom 


Mortdancefter lies, becauſe his particular 
Eſtate was created by Act of Law. 


Of Ten't by Copy. 


Enant by Copy, is where there is a Man- 
nor, in which Time out of Mind cer- 
Main Ten'ts have uſed to hold certain Tene- 
ents in Fee, T. or L. Cc. at the Will of 
ich he Lord, according to the Cuſtom of the 
4 Man- 
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Mannor. Such Ten'ts hold by Copy of 
Court-Roll, but no other Ten'ts hold by 
Copy. Bratton calls them Villanos Sockmy 
noc, becauſe, tho Free, they hold by baſe 
Tenure, by doing of Villein Services. 

A Court Baron holden out of the Man 
nor is void; but if a Man be Lord of two 
or three Mannors, and there be a Cuſtom 
to hold a Court at one for em all, ſuch 
Courts are by Cuſtom good. This Cour 
is of two Natures, the iſt is by Common 
Law, and call'd the Freeman's Court, ot 
Court Baron, and of this the Suitors an 
Judges, and the Steward is Regiſter, and 
this may be kept from three Weeks to three 
Weeks. The 2d is a Cuſtomary Court, and 
concerns Copyholders, of which the Lord 
or his Steward is Judge; as the firſt cant 
be without Freeholders, ſo this can't be 
without Copyholders. A Court Baran 
may be of this double Nature, and then 
the Roll contains Matters concerning both, 

Any one that is lawful Lord for tht 
Time, tho' Fen't at Will only, may mak: 
voluntary Grants of ancient Copyhold 
that come into his Hands, and ſuch Grant 
ſhall bind him that has the Freehold and. 
Inheritance. For the Eſtate of a Copyholdo 
depends upon the Cuſtom, which is not the A 
Strong for the Weakneſs of the Lord's Efeatt 
Diſs'ors, Cc. having defeafible Titles, ma 
make Admittances, for it would be hard thi 
the Diſs es neglect to recover his Right, ſhit 
bar the Cipyholder of his Power 10 transfer bi 
Eſtate during the Diſsin. But they cannoÞ2t 
make voluntary Grants to bind the Dna 

0 
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© hr the Diſfors Want of ſuch Power is prejudi- 
4% none but themſelves. 
„if the Lord deviſe that his Executors 
e Hall grant ſuch Tenements for Payment of 
is Debts, they may make good Grants, 
o they have nothing in the Mannor. 
o WW Three Things are requiſite in a Cuſtom to 
m MWnzke a Copyhold. 1. Time out of Mind. 
h That the Tenements be within the Man- 
nor. 3. That they have been demiſed or 
on Nemiſable Time out of Mind. 


t One may grant a Mannor by Copy ac- 


re Mording to Cuſtom, or Underwoods with- 
nut the Soil, or the Herbage of Lands, and 
e enerally any Lands or Tenements, and 
nd Whatever concerns them. 
If fuch Ten't alien by Deed, the Lord 
n; Way enter into the Land as forfeited ; but if 
be Much Ten't would alien, he ought accord- 
ron Wig to the Cultom to make a Surrender to 
ven is Effect: Ad hanc curiam venit A. de B. 
h. WF ſur ſum reddidit in eadem curià unum Meſ- 
the + c. in manus Domini ad uſum C. de D. 
ak hered', Fc. & ſuper hoc venit prædict C. 
D. & cepit de Domino in eadem curia Mrſ- 
g prædict habend & tenend fibi & hæred 
an. ad voluntatem Domini ſecundum con ſuet 
Ide nerii faciend & reddend inde ſervitia, &c. 
„ debita & conſueta, & dat Domino pro 
Pate Ws, Cc. & fecit — 9 But he that 
mies a Right to a Copyhold, may releaſe by 
deed, or Copy, to one admitted Ten't de 
Alo, for nothing is more favour d than the 
pueting of Poſſeſſions, and ſuch Releaſe enures 
nn ot by transferring an Eſtate, but extin- 


zee guiſhing the Right. A Leaſe T. made by a 
F 4 Copy- 
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o Cro. C. ſeisd in Fee. ( But if a Copy 


2.04. 
Sir W. Jones 


. Realm, a Leaſe for (a) one Tear is no Fi 


Eſtate, for he is but an Inſtrument, an 
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Copyholder forfeits his Eſtate, but a Des 
of Feoffment, or of Demiſe for Life, with 
out Livery, does not, for nothing paſt 
thereby; and by the general Cuſtom of | 


feiture, 

It is the general Cuſtom of the Realm te 
ſurrender in Court, or out of it, into th 
Hands of the Lord, and there is no need i 
Pleading to alledge a Cuſtom for it, but 
Cuſtom muſt be alledg'd for a Surrender ou 
of Court into the Hands of the Lord by th 
Hands of the Reeve, &c. 

By Cuſtom a Freehold may paſs by Su! 
render, without the Lord's Leave, in hi 
Court, and be delivered over to the Feoſt 
by the Bailiff. | 

The Surrender to the Lord expreſſes u 


ceſtuyque Uſe, when admitted, is in by th 
Surrenderer. If the Limitation be generlMeir 
cefluyque Uſe takes but for Life, and i 
Rein remains in the Surrenderer, if he n 
older for I 
ſurrender to the Uſe of A. B. and the Lu 
grant the Land to A. B. accordingly, the Ef 
of the firſi Copyholder is determin d, and 
Rev n remains in him. Sh 
A Copyholder being a Jointenant, fur 
renders out of Court his Part into tit 
Lord's Hands, according to the Cuſtom, . 
the Uſe of his Will, and dies, and this 
reſented at the next Court, his Devil 
all be admitted, for by the Surrender tg 
Jointure was ſevered, and the Eſtate passed 
to the Lord on a Condition ne 2 
1 l | 
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ich that the Surrender were preſented at the 
afeMWnext Court. If Leſſee L. 7. or M. of a Man- 
nor take a Surrender, and his Eſtate be 
FrWended before Admittance, the Leſſor is 
ound to admit according to the Surren- 
ler, 
A Fine may be due by Cuſtom on every 
hange of the Ten't, whether by Act of 
od or the Party; and on every Change of 
he Lord by Act of God; but Cuſtom to 
Wave 1t on Change by Demite of the Lord, 
Nr. is void. Fines may be certain, or uncer- 
vin, but if the Lord ſet an unreaſonable 
Wine, the Ten't is not bound to pay it: 
hether it be reaſonable or no the judges 
hall determine. | 
Copybolders ſhalt not implead nor be 60. 
npleaded in the K.'s Courts, by the K.'s 
rits, for their Tenements, but {hall make 
heir Plaint in the Lord's Court, and make 


erat 

roteſtation to follow it in the Nature of 
ane of the K.'s Writs, as Formedon, Aſſie, 

. Nor can they have a Writ of falſe 


dement, but muſt ſue to the Lord by Pe- 

ton in Nature of ſuch Writ, and therein 

gn Errors. Bat a Copyholder's Leſſee for 

Tear may have an Ejectment, ſor his Terms 1 Rep.: 6.2. 
"+ by the general Cuſtom of the 

| Am, i 1 
JCuſtom of it ſelf can't create a State in 

il, for the Common Law looks on it as unrea- 

able to rake from 4 Man the diſpoſal of his 

0” EHate. But where ſuch Cuſtom was 
palsWcd before M. 2. it was confirm'd by it, 

went an equitable Conſtruction, (4) but the (a) Q 3. 
td Statute extends not to other Copy hald Lev 327 
F 5 Man- 
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Mannors, in which ſuch Cuſtom has not 
been uſed ; for if it ſhould, it would be preju. 
dicial to the Lord in preventing his Fine jn 
Alienation, & c. It is no Proof of ſuch Cy. 
ſtom, that Lands have been granted by Copy 
to many, and the Heirs of their Bodies, but 
if a Rem'r have been limited and enjoy d 
or the Iſſue have avoided his Anceſtor; 
Alienation, ſuch are good Proofs of a 
Eſtate Tail. As Copyhold by Cuſtom my 
be intail'd, the ſame by like Cuftom, . 
Surrender, may be cut off. Copyholder ds 
ing his Services, being ejected by. the Lori 
thall have an Action of Treſpals, for key 
as well an Inheritor to have his Land x 
cording to Cuſtom, as he that has a Fre 
hold at Common Law. 


Of Ter't by Verge. 


(61. 'T Enant by Verge is of the ſame Nature: 
8 Copyholder, fo call'd, becauſe wit 
he ſurrenders to the Lord's Hands to i 
Uſe of another, he delivers a Verge or Ra 
to the Steward, and he who (hall have ti 
Land takes it up in Court, and his taki 
1s Inrolled, and the Steward delivers 
bim the ſame Rod, or another, in the Nat 
of Seiſin of the Land. 
A Steward may be retain d to keep Coui 
Leet, or Baron, without Deed, which it 
teiner ſhall continue till he be difſchary| 
The Lord may admit out of the Cou 
and out of the Mannor alſo. _ 

62. In ſome Mannors there is a Cuſtom, ti 
a Copyholder, out of Court, may ſurren 
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o the Bailiff, & c. to the Uſe of another 
ho ſhall have the Land in F. T. or L. and 
hat this ſhall be preſented the next Court; 
and if it be not then preſented it is void. 


ording to the Cuſtom of the Mannor, yer 
Man lett Land to A which is not in a 


irs at the Will of the Leſſor, theſe Words 
bis Heirs] are void, and if he die, and his 
eir enter, an Action of Treſpaſs quare vi, 
c lies againſt him. 
If there be no Cuſtom to the Contrary, 
3 or voluntary forfeits a Co- 
% old. | | 
A Copyholder ſhall do Fealty, but Leſſee 
„ ſhall not, | 


Of Homage. 


Hen a Ten't did Homage, he was un- 
Y irt, and barcheaded, and knecl'd on 
1 Woth his Knees, before the Lord Sitting, 
nd held up his Hands together between the 
ord's Hands, and ſaid thus; I become 
your M3n from this Day forwards of Liic 
and Limb, and of earthly Worſhip, and 
ſhall be True and Faithful to you, and 
bear you Faith, for the Tenements which 
I claim to hold of you, ſaving the Faith 
that I owe to our Sovereign Lord the X. 
nd then the Lord ſo Sitting kiſs d him. ob 


Tho' a Copyholder have an Inheritance ac- 


naſmuch as he has no Freehold at Common 
aw, he is called Ten't by baſe Tenure. If 


annor wherein ſuch Cuſtom has been 
ſed, to have and to hold to him and his 


107 


168. 


65. 


and were origina 


ſpeak the Words, and the Lord ſhould ki 
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All Lands in England in Subjects Hands 

are holden of ſome Lord by ſome Service, 

Ily derived from the 

Crown, therefore K. is Lord mediate d 
unmediate of them all. 

One under 21 Years might do Homage, 
but it ſeems that he cant do Fealty, 4 
cauſe he can take no Oath till the Age 
21, except that of Allegiance which he may 
take at 12. 

An Eccleſiaſtical Perſon doing Homag 
ſhould not ſay, I become your Man, C 
for he profeſs d himſelf to be only the Man 
of God, but he ſhould ſay thus, I dh 
Homage to you, and I ſhall be True a 
© Faithful to you, &c. 2 

A Feme Sole doing it, ſhould not ſay, o 
become your Woman, for tis not convenient {ab 
for her to ſay fo to any but her Hus band 
but ſhe ſhould ſay, I do you Homage, au 
© ſhall be True, Cc. Husband and Wik 
before Iſſue had, ſhould jointly do Homag 
for her Land, and the Husband ſhoull 


em both: So in doing Fealty, both (hall 
lay their Hands on the Book, he (ball 
ſpeak the Words, and both ſhall kiſs tk 
Book. mu 

The Ten't ought to expreſs for wi 
Lands he did the Homage. If he held otia 
Lands of other Lords by Homage, it 
ſhould ſay in the End of his Homage dot 
to one of them, . the Faith wind 
Il owe to our Lord the ing, and to . 
* other Lords. : Lic 

0 
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ls, None ſhould do Homage but ſuch as had 
ce, state in Fee or Tail in their own Right or 
the Mothers, for it was a Maxim, That he that 
or ad 4 State but for L. ſhould neither do nor 
ke Homage. But Ten't by Curteſy Ini- 
55 ate may not do Homage, or receive it 
one in the Right of the Wife, for he not 
aan has a Title to be Ten't by Curteſy af- 
x the Wife's Death, but he alſo holds the 
ee in her Right during her Life. But after 
er Death he ſhould neither do nor receive 
. So Parſon, Vicar, &c. ſhould neither 
o nor receive Homage, for they have but a 
do WMuality'd Fee. But Biſhop or Abbot might 
and Wo or receive it in Right of the Biſhoprick, 
7c. for they have an abſolute Fee: But a 
„Iorporation Aggregate of many Perſons ca- 
ien able could not do it, nor receive it. For 
nd, ie Fee veſts not either jointly, or in Common, 67. 
n the Perſons whereof the Society conſiſts, but 


i WY» the Body Politick, form d by Operation of 
ur from the Perſons ſo united, which is in- 
ui inble, and exiſts only in Suppoſition of Lan, 

Ind can do no Act but by Attorney, but 


ſomage mult be done and (4) received in (a) Lit. 
Perſon. Bat in the hy above, the Fee weſts "9 
In the Biſhop, Cc. in his politick Capacity, as 
much as it does in the Perſon of a natural Man 
in his natural Capacity. 

Leflee L. or T. of a Seigniory holden by 
Kt.s Service, ſhould have (6) Eſcuage, (4) Co. L. 
Ward, Marriage, and Relief of the Te'ts, 73 b. 
tho“ he could not receive Homage, and ; 
ſhould in Avorry ſuppole that the Ten'r 
died in his Fealty. * 


(a) Litt. 


Sec. 454. 
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If ſeveral Parceners held of K. in Chi 
and were all within Age, and in Ward u 
K. the Eldeſt alone ſhould do Homage fe 
all; but if they were all of full Age, al 
ſhould do it to X. But where the Tenur 
was of a Subject, the Eldeſt only ſhould d 
it; but after Partition, every one ſhould d 
it, for they have not one, but ſeveral li. 
hcritances. Notwithſtanding, the Eldel 
had done Homage for all the Sifters, yet i 
any of them had made Fcoffment of he 
Part, the Feoffee ſhould do it, for a Feof- 
ment is a Partition in Law, and- Ten'ts in 
Common do ſeveral Services. And th 
Feoffee, of what Part ſoever holden by Ho 
mage, was bound to do it. | 

1 ſhould do Homage and Fel. 

jointly: And he that did Homage to on 

ointenant, or Parcener of Seigniory, wa 
excus d againſt the other. 

If a Ten't, from whom Homage was du III 


had made a Feoffment, he ſhould not din 


Homage, for tho he be ſuppos'd to be Tei 
as to the Lord's Avowry, (a) until the Fou 
fee become Ten't to the Lord, yet the Feoffee i 7 
very Ten't, and the very Ten't alone ſhalWer 
do Homage; but Donee in T. tho' he ha 


in 
diſcontinu'd the Tail, or a Meſne might Wl 7 
Homage, for they are very Ten'ts to thei 


reſpective Lords, tho' they are not Ten d 
the Land. | 
Where Homage was part of the Tenure, 
was preſumed that the Land was hold 
by Kt.'s Service, if the Contrary were nt 

prov d. 
1 


vi By Cuſtom, the Heir of one that held by 
4 to WMomage only ſhould be in Ward. 
y 12 Ca. 2. 24. This Tenure is aboliſb d. 


nur Of Fealty. 


dag Eaity, in Latin Fidelitas, was at Law in- 

l cident to Homage, he that does it ſhatl 
det BST his right Hand on a Bock, and ſay thus; 
t know ye this, my Lord, that I ſhall be 
da Faithful and True to you, and Faith to 
cafe vou bear, for the Lands that I claim to 

fold of you, and that I ſhall lawfully do 
te to you the Cuſtoms and Services which I 
Ho ought to do at the Terms aſſign' d. So help 
me God. And he ſhall kiſs the Book. But 
jo Oath ſhould be taken by one in doing 
omage to his Lord, becauſe no Subject ſhall 
de {worn to another, to become his Man of 
ifeand Limb, but to K. only; and that is 
alld the Oath of Allegiance, or Huma- 
im Ligeum. | | 

A Steward may take Fealty, but Homage 
ould be done to none but the Lord, 

The Ten't muſt do Fealty in his proper 
Perſon, for no Man by the Common Law 
in {wear by Attorney. | 
Fealty ſhall be done by every Freeholder, 
and Ten't T. and it gives a ſufficient Seiſin 
Kall manner of Services. 


Of Eſcuage. 


F>cuage, in Latin Scutaginm, was a Species 

- of Kt.s Service. Some held by the Ser- 
vice of a whole Kt. s Fee, ſome by the Sex- 
vice 
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vice of half a Kr.s Fee: And when the! 
made a Voyage Royal into Scotland to yh 
due the Scots, he that held by a X:'$h 
ought to be with the K. 40 Days well x 
rayed for the War; he that held by half; 


ws Kr.'s Fee ought to be with him 20, 1 


thoſe that held oy more or leſs, ought to 
with him more Days, or fewer, in the ſim 
Proportion. And one might hold to fem 
K, in bis Wars 1n other Countreys, as wel 
as Scotland. 

A Hide or Plow-Land, or ſo much a 
Plow can till, which may contain Won, 
Meadow, and Paſture, was anciently wont 
5 Nobles per Annum, and eſteemed the I 
ving of a Yeoman ; 12 of theſe made or 
Kt. s Fee, which was 20 J. per — 


Kt. s Fees and a half made a Barony, whi 


was 400 Marks per Annum; 20 Kt.'s Fa 
made an Earldom, which was 400 J. per 4 
num; and of latter Days, two Baronies mad 
a Marquiſdom, two Earldoms a Dukedom 
and 'tis not proper to compute what fhal 
be a ſufficient Livelihood of ſuch Perſon 
from the Quantity of the Land, but raths 
from the Value of it. 

By Magna Charta 2. The Relief of a Kt 
and all above him that were Noble, wa 
the 4th Part of their yearly Revenue. e. þ 
That of a Kr. was 5 J. of à Baron 10 
Marks, of an Earl 100 J. and by the Equity 
of this Statute, Marquiſdoms and Duke 
doms which have been created ſincc, wer 
within the ſame Rule. 

A Voyage Royal 1s not only when tit 


King goes in Perfon to War, but ley 
Weh 
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hen his Lieutenant, or Lieutenant's De- 
uty goes. The Judges, not the Marſhal, 
hall determine what is a Voyage Royal. 
here is a Voyage Royal of Peace, as when 
e King's Daughter goes beyond Sea to 
married, but this is not here ſpoken 


3 5 | 

Ten't by Cornage, tho' that wee Rt.'s 

vice, paid no Eſcuage, for that was, paid 

thote only that held to go with the King 

d War. | 

Sir K. K. held by Serjeanty, to be the 

's fore Footman when he went into Gaſ- 

in, till he had wore out a Pair of Shoes 
ice 4d, and this being to be perform d 

hen the King went to Gaſcoin, to make 
ar, was Kt. s Service. | 

Ifthe Lord himſelf went not, he ſhould 

y Eſcuage, but his Ten'ts were excus d, 

be ſhould have no. Benefit by the Default of 

1, who was guilty of the like himſelf. Tent 

rayail going to the War excus d all the 


au lelnes, and one Jointenant going excus'd Co. L. o. b. 
hal the reſt, for the Service originally reſerv d 

ſou the Tenure was perjorm d. 

tag Magna Charta lays, that no one ſhall be 70. 


train d for Caſtle-guard, ſi ipſe eam facere 
eri in propria Perſona ſua, vel per alium pro- 
wall” hominem faciet, ſi ipſe eam facere non poteff 
„oer rationabilem Canſam. This was decla- 
ich are of the Common Law, and in like 
uiy{Wanner, if Ten't by Eſcuage ſent a Man to 
ub e War, he needed not go himſelf; and 
wer here the Act ſays propter rationabilem Cau- 
n, yet the Cauſe was neither Material nor 
_teWuable, but it ſhould be left to the Tent's 
| Diſcre- 
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Diſcretion, for the End of the Service wy 
the Defence of the Realm, and there wen 
ſo many juſt Excuſes, that it would h 
dangerous, and tend to the Hindrance d 
the Service, if they ſhould be 1ſſuable, & 
multa in jure communi contra rationem dijy 
tandi pro communi utilitate introdutta ſunt, 

Every Biſhop has a Barony holden of I 
in (ape, and ſhould do Homage, and fin 
a Man for the War, or pay Eſcuage, bu 
his Succeſſor ſhould never be in Ward ; m 
ſhould he pay Relief (unleſs he wr 
bound to pay it by Grant or Preſcription); 
yet if the Land had afterwards bcen cop 
rey d to a Natural Man and his Heirs, h 
Heir ſhould be in Ward, or pay Relief, 0 
ce ſſante enim ratione legis 9 57 ipſa Lex. 

In the Time of Sir WV, H. Chief Juſt 
the Common Pleas, it was demurr'd in Lay 
Whether the 40 Days ſhould be reckont 
from the Day when the Army was mute 
or from the Time when the King firſt « 
tred into the Forreign Nation. But it (cen 
they ſhall be reckon'd from the latter, | 
then the War begins, 

Juſtices of the Common Pleas, are cali 
Jaſticiarii de Banco, becauſe they fit in tl 
Seat of Juſtice as in a certain Place, a 
Writs returnable in that Court are, Gr 
22 Noſbris apud Mieſtimon. or (oi 
other certain Place. But the Court of k; 


Bench is ſo called, becauſe the King and 
ently fate there in Perſon, and all Wit 
returnable there are, Coram nobis ubicun 
fuerimus in Anglia, And all Records tba 

are (tiled, Coram Rege, 
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As there is no Iſſue on the Fact, ſo there 
no Demurrer in Law, but when it is 
nd between the Parties. 

If the Court be equally divided, or con- 
re great Doubt, they may adjourn a 
uſe into the Exchequer-Chamber, where 
all be argued by all the Judges, and if 
y be equally divided, it ſhall by 14 E4. 
; be decided at the next Parliament, by 
relate, two Earls, and two Barons, 
miſſion d by &. And if they can't deter- 
ne it, the Houſe of Lords ſhall. See the 
tnte, | 

He that demurs, confeſſes all Facts which 
well pleaded. 

When there is an Iſſue for Part, and De- 
trer for Part, the Demurrer ſhall be firſt 
ded, but the Court on Diſcretion may 
the Iſſue firſt. 

Wounetimes one may plead ſpecial Matter, 
conclude with Demurrer, as in an 
tion of Treſpaſs by J. S. for taking his 
ſe, the Defendant pleads in Bar, that he 
s poſſels d till difpoſſels'd by J. S who 
e him to the Plaintiff: The Plaintiff 
Fs, that J. S. nam'd in the Bar, and J. S. 
Plaintiff, are one Perſon, and to the Bar 
murs: This is good, for without it he 
It demur, 


ch none can refuſe to join in, except 

but in his Caſe the Court may direct 

Jury to find the (4) whole ſpecial 

ter. 

Notwichſtanding, Eſcuage were due to 

Lord by Tenute, yet inaſmuch as it 
conceru d 


4 


bere is alſo Demurrer to Evidence, 


(a) Dy. 53. 
Pla. 3. 
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73. 


Neigu of Ed. 2. | 


rally, is underſtood to mcan a Tenure of 
ſecundum excellentiam, tho” 1x vi Termin, 


Of Eſcuage. 
concern d ſo great a Number of the Subj 
of the Realm, it could neither be aſſeſ 
nor diftrein'd for by XK. or any other Lot 
till the Parliament had aſcertain'd hi 
much every one that held by a whole I 
Fee, or half a Kr.'s Fee, &c. that was u 
with K. by himſelf, or ſome other, haul 
pay to his Lord for Eſcuage. If the Ter 
died in the Hoſt, no Eſcuage could be { 
manded. * 

Eſcuage has not been aſſeſs d ſince th 


Some held by Cuſtom to pay but & 
Motety, or the fourth Part, of the Sum; 
which Eſcuage was aſſels d by Parliame 
and. becauſe the Eſcuage which chey hou 
pay was uncertain, they held by K:.'s% 
vice, but he that held by Eſcu ge certat 
i. e. to pay his Lord a certain Sum for it 
what Rate ſcever the Parliament affeſsd1 
held in Socage. If one ſpeak 4 
Eſcuage, it ſhall be intended of Eſcuaget 
cmtith, becaufe that is the worthieſt den 
ſo a Tenure in Capite, being ſpoken of get 


may ſignify any Tenure in grols. 

The Lords of whom Lands were hol 
by Eſcuage ſhould have it when aff 
for the Lands at firſt came from the Long 
and it is intended that they were given 
them to the Ten'ts, to defend them, as nt 
as the King. And the Lords might diftr 
for it, or have a Writ to the Sheriff to! 
it for them; but of ſuch Ten'ts as held of 
King by Eſcuage, that went not ww 
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ar, K. ſhould have it, tho they held of 

aunor which he had in Ward, or by 

aſon of the Vacation of a Biſhoprick. 

When the Lord diftrcin'd for Eicuage ſo 

ſd, if the Ten't would aver that he 

5 with the King all the Days requir'd, 

| the Lord averrd che contrary, it 

puld be tried by the Certificate of the 

rſhal of the King's Hoſt, under his Scal, 

t to the Wc 

| * Caſes the Tryal ſhall be by Certi- 74. 

1. Whether one were with K. all the 

e that he ought, ſhould be tried by 
Marſhal's Certificate, as 1s aforeſaid. 

g. If it be alledged in avoidance of an 

Itlawry, that the Defend't was at Burde- 

in K,'s Service, under the Mayor of 
deaux,this(a) ſhould be tryed by the ſaid 2 F. 4 
yor's Certificate; but this is to be ander- . „ 
{ when the ſaid Town was Part of K. Do. 


pions. 
p. Cuſtoms of London ſhall be certiſied by 
Mayor and Aldermen, by the Mouth of 
Recorder, 

Whether one have the Privilege of a 
zen, or be a Foreigner, ſhall be tryed 
the Certificate of the Sheriffs. 

Records ſhall be trycd by Certificate 
the Judges in whole Cuſtody they 


b. Excommunication, general Baſtardy, 
eon, Loyalty of Marriage and the like, 
regularly to be tryed by the Ordinary 's 
Lulicate, 

An 
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Co. L. 7 S. b. 


— 


Of Eſcuage. 
An Appeal of Death out of the Ru 
may, by the 1 H. 4. + be brought be 
the Conſtable, * arſhal, whoſe y 
tence is upon Teſtimony of Witneſſes, 
Combat. This was ſo reſolved in Sir þ 
cis Drake's Caſe, ſed Regina noluit config 
Conſtabularium, & ideo dormivit appel 
Some ſay, that this Statute extends tot 
Caſe of him that dies 1n we, of a mat 
Wound given out of the Realm, for i 
not — at Common Law. 
By 12 Ca. 2. 24. Eſcuage was aboliſh1, 
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IF Ten't by Xt.s Service had died, hisk 
Male being under the Age of 21 Y 
the Lord ſhould have had the Land half 
of him till fuch Heir had arriv'd tot 
Age, becauſe till then he was not inten 
to be able to do ſuch Service, and 
Judges ought to adjudge according to! 
common Intendment of the Law. Tl 
the Law intends that a Parſon is Reſidt 
on his Benefice, . unleſs the Contray 
prov'd, and that one Part of a Mannd 
of the ſame Nature of the reſt, and ili 
Will is not made by Colluſion, &. 
that Neighbours are privy to one ano 
Actions, and that Things are fairly d 
when it ſtands indifferent whetlier d 
were ſo or no, &c. and the Judges ought! 
to adjudge otherwiſe. | 
And if an Heir Male were unmarrid 
his Anceſtor's Death, the Lord ſhould Þ 
had the Ward and Marriage of him. 
I 


Of Knights Service. 


But if an Heir Female at her Anceſtor's 
Vears old, the Lord 
ard of her at all, 
Husband able to 


cauſe ſhe migh 


es 

hi K:.'s Service. | ; 

uk an Heir Female were unmarried, and 
der 14 at her Anceſtor's Death, the Lord 


ould have had the Land till ſhe were 16, 
. I. 22. to tender convenable Marriage 
ber, and if the Lord had died within the 
o Vears, the Law gave the ſame Intereſt 
his Executors and Adminiſtrators, But 
the Lord had granted the Wardſhip of 
e Body of ſuch Heir Female, and kept the 


o Years: Not the Grantee, becauſe he 
d nothing to do with the Land granted 
dt the Grantor, becauſe he could not tender 
arriage after he had granted over the 
ard of the Body. And when the Lord 
d married ſuch Heir Female within the 
o Years, the and her Husband might 
re enter d. 

By the faid Act, if ſhe had reſus d the 
vrd's Offer, he ſhould have holden the 
Ind till her Age of 21, and farther, till he 
d levy'd the Value of the Marriage. Ten- 
8: of Marriage made to her before the was 


by a Lord who might have had the Be- 
t of the two Years, was void. If the 
d had tendred no Marriage to her in the 


0 Years, he loſt the Value of it, by the 
rels Words of the Act. And notwith- 
nding ſuch Heir Female were under 14, yet 


lhe were married in her Anceſtors * 
dne 


ried 
du 
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; 


and himſelf, neither the Grantee nor Co. L. 78, 
rantor ſhould have had the Benefit of the 79: 


120 


in Ward, ſor as he was reſtor d to the Titk 


leas d his Seigniory to his Ward, or t 
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the Lord ſhould have had the Wardthip 
1 while ſhe was u 
er 1 
Wardſhip was due to the Lord in reſp 
of the Tenure, therefore if the Lord had 


Seigniory had deſcended to him, he (hay 
have been out of Ward, for ceſſante ul 
ceſſat Effettus, as it Conuſce releaſe 
Debts to Conuſor being taken in 
tion, he diſcharges the Execution. 
After the Statute of Wills, if a Man hy 
by Act executed, diſpoſed of all his Kr. 58 
vice Land for the Advancement of his M 
Ge. the Heir ſhould have been barr'd a1 
the Whole, and yet have been in Ward { 
the 3d Part, by the expreſs Words of the 
Statute. But if ſuch Ten't had made a 
viſe of all his Kt. s Service Land, it had be 
wholly void as toa 3d Part, for the ſaid 
tute, which alone makes ſuch Deviſe | 
mentions only a Deviſe of two Parts 0f | 
Land. ; 
If Ten't by Kt. 's Service had made a Fe 
ment in Fee on Condition, and died, u 
his Heir had enter d for a Breach, he ſhou 
have been in Ward, tho neither Eft 
nor Right deſcended to him, for the Ia 
was reſtor d to him in Nature of a Deſc 
In like manner, the Heir recovering in « 
non fuit compos, Formedon in Delſcender, ( 
Rem'r, as Heir, Cc. ſhould have been ii 
Ward. o if Ten't T. with a Remer in f 
had diſcontinued, and the Diſcontin 
had infeoff d the Heir, he ſhould have be 


4 
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ge Land as Heir, ſo ſhould the Lord to 
ge Title of the Wardſhip; and tho' the 
nceſtor died not in the Lord's Homage, 
t there was Right of Homage. Nr. 
But the Heir of him that never was Teu't 
the Lord, ſhould not have been in 
ard, as of him that took a Fine ſ grant, 
4 died before Execution. Fo 
The Heir of Feoffee on Condition ſhould 
zwe been in Ward till his Eſtate were de- 
ated on Performance of the Condition. 
he Heir of Conuſor of a Fine executory, 
ould have been in Ward till the Conu- 
had enter d. r | 
The Lord ſhould have had the Wardſhip 
the Body of the Heir of the Dis ee, and 
the Diſs'or had died ſeis d, the Lord 
jould have had the Ward of the Body of 
Is Heir, and of the Land alfo. Bat ©. 
n the Heir of the Diſ#or in this Caſe tould be 
Ward, ſeeing the Entry of the Heir of the 
cee being within Age, could not be taken 
My by the Deſcent, and it (a) ſeems that the (a) Co. Lit. 
Wd in his Right might have enter d on the *7: . 
fer of the Diſs or, | | A 
The Heir of g. Uſe ſhould have 
en in 3 . 4 H. 7. 17. and the Heir 
the Feoffee alſo by the Common Law. 
if Jen't T. with a Rem'r in Fee, had 
ade a Feoffinent, the Heir of the Feoftce = 
ould have been in Ward, and the Heir of 
e Froffor alſo, to the fame” Lord. But 
nr my Bord Coke ſeems 7700 in this ve- 
tiny ge, that the Heir of [4th Text I. making 
re ff I & L's ſhould 20 he i Ward, tif he had 
uE ver d the Land. ps N 

l F If 


el, 
een 
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77. If A. had made a Gift in Tail to B. 1 
B. had infeoff d C. and died, his Hy 
ſhould have been in Ward to A. but if 
had died, his Heir ſhould have been j 
Ward to the Lord Paramount, for C. 1 
Ten't in .Fait to him, and A. could u 
ayaw on Cor his Heir, for the Services d 
to him, for then it would appear of h 
2 ſhewing that the Rev'n was out d 


im. 
If one had holden Lands ef X. by 
Service in Capite, or as of the Dutchy 
Lancaſter within the County Palative, or x 
of ſome other certain Honors, (in whi 
| K. had as it were by Preſcziption, his! 
| rogative,) K. ſhould not only have had ti 
Ward of the Lands holden of himſelf, h 
| alſo of thoſe which were holden of att 
Lords. And alſo all other Hereditament 
Co. L. y8. a. as Rents, Annuities, Commons, Cr. th 
they lay not in Tenure, but if ane 
holden of K. by K+. Service, as of otlt 
Honors, or Mannors, X. ſhould only hu 
75 the Ward of the Lands holden of hi 

elf. 
An Heir who had been in Ward by Rt 
ſon of a Tenure in Capite, when he came! 
Age, mult have ſued Livery, i. e. to havet 
the Lands deliver d to him by K. the Expent 
which was half a Year's Profit of his Lau 
Holden. But if the Heir had been of 4 
at his Anceſtors Death, he ſhould hn 
pid or Land in 8 pa * Pro 
* for the K. s primer Seiſin, ery, 2 
— — for Rev'ns expectant on Freeholds, half 
&:, - Year's Profit, And K. ſhould have had 
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uly purſued. But the Heir that had been 
Ward to K. by Reaſon of a Tenure of 
im, as of an Honor, or Mannor, might 
his full Age have ſued an Ouſter [2 main 
exitibus, and 1f he were of full Age at 
s Anceſtor's Death, he ſhould have paid 
elief, and not primer Seiſin. 
If he that held of K. by Socage in Chief 
xd died, his Heir being of full Age, K. 
ould have had primer Seiſin and Livery 
ly of the Lands ſo holden, but if the 
ir were under 14, X. ſhould have had 
ather, becauſe the Cuſtody of his Body 
d Lands belong'd to the Guardian in So- 


ge. 
There was a General Livery, and a Spe- 
eng Livery, the firſt requird an Office in 
ery County where the Heir had Land, 
d he muſt ſue out his Writ of At ate pro- 
da, &c, and it concluded the Heir to de- 
ny 2 Tenure found in the Office. If it were 
dt ſued of all that K. ought to have, whe- 
er mention'd in the Office or not, or if 
e Office or Proceſs whereon it was made, 
ere inſufficient, X. might reſeiſe the whole 
and, and ſhould be anſwerd for the 
hole Profits. But a ſpecial Livery which 
A :s of Grace, not of Right, containd a 
on, and avoided the ſaid Dangers, and 
targes. A Livery being in Nature of a 
W:litution was taken favourably,therefore if 
were made of a Mannar cam Pertinentiis, 
included the Ad vowſon Appendant; but 
ters Patents _ of a Mannor, do not 
2 in- 


ade, ſo if a Tender were made, and not 


— 
_— 


124 ; 


fort-as he ſhould, if no Office had been x 


Truth was not Heir, or where one Perl 


Vid. Stanf. 
Præt. 58. a. 


59. a. 


7 Rep.. b. 


an Ideot, Lunatick, or Dead, ſuch Ol 


: Office found for him 4 
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include the Advowſon, unleſs it be mx 
tioned. le 


By 2 E. 6. 8. theſe Things were provide 
1. Where an Office is found for X. 
that has an Intereſt for Years, or by 
or any Rent, or Profit, of whatſoever Elty 
out of the Land, ſhall have them, th 
they be not found in the Office, in ſud 


all, | 

2, Where the Heir was found to be 
fewer Years than of Truth he was of, k 
might ſue out his tate Probanda at his ful 
Age, but before the Statute, he was concly 
ded by the Office. | 

3. Where one was found Heir, that 


was found Heir in one County, and at 
ther in another County, the Party grief 
had no Remedy at Law to get Livery mu 
to him, unleſs he were ſoand Heir alſo by tid 
or another: Office in the ſame County, and th 
it was 4 great Doubt whether it ſhould be in 
which of them were Heir by Interpheader in 
diately, or at the fall Age of him tha 
found Heir firſt ; but by this Statute the Pal 
grievd had his Remedy by Traverſe, and 
terpleader immediately, 1 that he bad had 
ſo in each County. | 
4. Where it is untruly found that one! 


may be travers d. 1 . 

5. Where an Office finds that one attail 

ed of Treaſon, Cc. is ſeisd of Lands, l 

Party griev'd may have a Trayerſe, or 4 

Aran de droit, tho K. be 1ntitl'd by 4 | 
WW | 
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le Matter of Record, and in fuch Caſe 


ro Writs of Search only ſhall be awarded 
ſtead of the four formerly uſed. 


ment Prædidta Tenentur juratores igno- 


vitia ignorant, &c. the firſt ſhould not 
we been taken for an immediate Tenure of 


nor the ſecond for a Tenure 1 Copite, 
„a Alias inquirendum ſhould have been 
u arded by Force of the ſaid Statute, and 
be Office found thereon had been contra- 

to the firtt, it had taken oft the Force 
ui ercof; but if it had been as uncertain as 
ene ft, the Tenure ſhouſd have been ta- 


an for a Tenure in Cæpite, for that mas. moſt. 
r K.'s Advantage. But if it had found a 
enure of K. as of a Manor, per que Ser- 
, Cc. ignorant, it ſhould have been ta- 
n for a Tenure by Xr. Service. 

5 A Traverfe was gitren to the Heir 
thin Age, when Land was found to be 
Alden of K. immediately, that was holden 
Truth of others. 5 0 


48. 4 Sire ſaciat on every ſuch Traverſe 
ad Wt go out againſt the X.s Patentee. 


The Statute of /Ma#lbridze, which avoid- 
| Feoffinents of Kt: Service Land made by 
O elloſion to an eldeſt Son, extended not to 
its in T. or Leaſes L. made to the Son, 
u ich a Rem'r to others in Fee, nor to Feoft- 
ents made to the Son jointly with others, 
r to any Feoftments made for the Ad- 
ncement ot the Feoftor's Wife, or Chil- 
en, or Payment of his Debts: 


G 3 But 


6. If an Office were found by theſe 
ords or the like, que de quo wel de quibus 


mt, or if it found a Tenure of K. prr. gue - 
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Lord had ſe 


convey d it all to ſuch Uſes, and then lu 
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But in all the abovemention'd Caſes, ! 
Heir ſhould have been in Ward for his kWh 
dy, and the 3d Part of the Land, by 32 ie 


8. 1. But if Ten't by Kt. Service had made 
Feoffment to any of his Sons, bona Fide, fn 
good Conſideration, or if the Eſtate co 
vey d to ſuch Uſes had been determind i 
the Father's Life; or the Land ſo conyey{ 
had been afterwards convey'd away in th 
Father's Life; or if one had made a Fed 
ment to his middle Son in Tail, Rem'ry 
his 1 Tail, and died, and tl 
ed the Wardſhip of the eldd 

Son, and a 3d Part of the Lands, and fotk 
Statute had been once ſattsfy'd, and then it 
middle Brother had died without Iſſue, 0 
ring the Minority of the Eldeſt, by whid 
the Land had remain'd to the Lounge 
or if a Grandfather, in the Life of the Is 
ther, had given Lands to any of the ft 
ther's Sons; or if one had convey d Lan 
to any of his collateral Blood who was nd 
his Heir Apparent, or to a Baſtard ; al 
theſe Caſes were out of the ſaid Status 
But if the Grandfather had convey d Land 
to the Son after the . Father's Death, ſud 
Conveyance had been within the Statute, 
If one having none but Socage Land, hai 


urchas'd 7 Land, K. ſhould not luit 


ad any of the Socage Land; but if he tt 
made a Deviſe of the Socage Land, and it di 
had purchas d Capite Land, and died, Mu 
ſhould have had the Wardthip of a 3d Helo. 
of the whole, for a Deviſe takes no Effect 4n 
the Death of the Deviſor. * 


{ 
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e If 2 Male or Female be married injra an- 
Bb: Nubiles, he at 14 or after, the at 12 or 
21er, may agree or difagree, and they 
de: ed not be married again if they then 


ree, or be divorc d if 1 5 diſagree; but 
ey can't diſagree before ſuch Age, aud if 


due then agree, they can't after diſagree * 
ey one Party be of the Age of Conſent, and 
tee other under it, yet when the Party that 
ech s under comes to the Age of Conſeut, 


ther of them may diſagrce. 
il the Lord had once married his Ward, 
1448: ſhould not have had a 2d Marriage of 
om, tho the Marriage had been diffoly'd 
þ initio by Dilagreement, or Pre- contract. 
ut if the Anceſtor or Raviſher had married 
te Heir, and the Marriage had afterwards 
n difloly'd, the Lord ſhould have had 
te Marriage of him. If the Heir infra an- 
1 Nubiles had been married in his Ance- 
or's Life-time, yet becauſe he might have 
agreed, the Lord might have taken him 
to his Poſſeſſion, or have had Raviſhment 
painſt a Detainer. But if he had agreed 
Age of Conſent, neither X. nor Lord 
duld have had the Marriage of him. 
By the Statute of Merton 6. if the Lord 
lparag d his Male Ward under 14, he 
ould have loſt the Ward, and the whole 
rofit thereof ſhould have been converted 
d the Ward's Benefit. The Lord was faid 
) err the Heir by marrying him to the 
gaughter of a Villein, Burgeſs, one attainted of 
elony, to a Baſtard, or Alien, one wanting 
and, or Foot, Deform d, Paralytick, Con- 
mptive, Cc. If a Leaſe were made to A. = 


| G 4 


} id 


J 
D 
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of the Marriage; but if the Heir had i 


the Profit, G c. ſhall be converted to th 
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L. Rem'r to B. in T. and A. had ſurrende 
ed to B. on Condition, and B. had did 
and his Heir had been diſparag d, and 4 
had enter'd for Condition broken, and did 
B. 's Heir being ſtill within Age, he ſhoul 
have been out of Ward, for he claim'ls 
Heir to one and the ſame Anceſtor ; but | 
Lands had deſcended to him from anothe 
Anceſtor, he thould have been in Ward: 
to them. If there had been two Jointenany 
of a Ward, and one of them had d:ſpariy{ 
the Heir, both ſhould have loſt the Wall 
for the Words of the Statute are, that al 


Uſe of the Heir, | 

lt ſeems that no Action could be brought 
2 this Act, becauſe none was ever brought 
or periculoſum eæxiſtimandum eſt quod boning 
viroram non comprobatur exemplo. Not tia 
a Statute can be antiquated, but it may! 
expounded by non, Ule, 

The Lord ſhould have bad the ſingle V 
lut of the Marriage of the Heir, whether k 
had. tender'd to him any Marriage or nc 
and he ſhould have as much as another hu 
offer d to lim for the fame, bon Fide, or i 
much as it ſhould be found to be worthy 
lawful Tryal, It the Heir had refusdil 
Lord's Tender, and had remain'd unmani 
during the Time that he continued U 
Ward, or if he had married himſelf befor 
any Tender made to him by the Lord, 1k 
Lord ſhould have had but the ſingle Valut 


fus d the Woman tender'd by the Loi 
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8 ad marricd another againſt the Lord's Will, 
4 e Lord thould have had the double Value 
le the Marriage, by Force of the ſaid Sta- 


te, cap. 6. 95 be 
The Lord had two Remedies for theſe 
Falues, vis. an Action, or Power to de- 


5 her of them till! the Heir were of Age. 
I Vhere the Lord held the Land for the ſin- 
wm 3 Value, the Profits were not accounted 
ö 


cr paid it: But where the Lord held the 
nd for the double Value, the Profits 
ent in Satisfaction thereof, for the Words 
f the Statute of- Merton, which gave the 


Gr ortciture, are, odd Dominus teneat terram, 
Talk | 

.. donec inde percipere poſſer, &c. 7 
Wm | | Porfeicur N 

ll! ere never was any Forfeiture of the 


larriage of an Heir: Female: And at Com- 
jon Law, the Lord could not have holden 
wer her Land after her Age of 14. 

Some held by X.. s Service, and not by 


. to guard ſome certain Part of the 
ord's Cate in Time of War, which drew: 

the Lord Ward and Marriage. And if 
ne Tent made default in guarding the 
alle, the Lord might diſtrein, and reco- 
er datisfactiom in Damages; but the Ten'r 
ceded not to ftir tilt the Lord gave hun 
arning that the Bnenties were coming; 
nd tho'the Fart which he was to defeiid 


e di charg d. of Caltle. guard for the Time 
lat he fery'd K. in the War. 
G5 A 


uin the Land, but he could make ule of 


cel of the Value, but as a Pledge till the 


ſcunge, as thoſe thut held by Caſtle- guard, 


"as certain, yet the Time was not fix d, 
$1 was u Eicuage, and the Ten't thould 
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Vid. ſupre, 


112. 


_ Ten't had died ſei:'d of the other, his Hat 
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A Man could not hold of one Lord u 
guard the Caſtle of another, therefore if th 
Lord had granted over his Seigniory, th 
Caſtle-guard was gone, for the Grantee hy 
not the Caſtle; ſo if a Ten't hold by Sui 
of Court, Cc. and the Lord grant over th 
Services, the Suit is gone, becauſe the Graz 
tee has not the Mannor. But tho' the Gz 
{tle were ruin'd, the Tenure remain'd. 

Anciently all Earls and Barons hal 
Earldoms and Baronies holden of K. i 
Capite, which K. would not ſuffer to be d 
vided, and by Magna Charta,they ſhould py 
for Relicf the fourth Part of their Revenue; 
but of later Days they have been mak 
without ſuch Earldoms or Baronies, an 
therefore ſuch are not within that Statute; 
for as a Kt. paid not Relief unleſs he had; 
Kt. s Fee, ſo neither did an Earl, Cc. as ſuch 
unleſs he had an Earldom, Cc. | 

The Lord could not waive the Ward(hiy 
and have Relief in lieu of it. But the olle 
Lords of whom X. s Capite Ward held oth 
Lands, ſhould have Relief, for they coul 
not have the Wardſhip of him. But u 
ſome Caſe, the Lord might have both Rl 
lief and Wardſhip of the ſame Heir, as if 
had holden two Mannors of B. by K:.'s* 
vice, and had been diſſeis d of one, an 
Diſs or had died ſeisd thereof, and tit 


being within Age, the Lord ſhould han 
had the Wardſhip of that Mannor, and 
the Heir being of Age had aftewards rect 
ver d the other, he ſhould have had Reli 
of him for that. 
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If Land holden by X. s Service had de- 
ſcended to the Son from an Anceltor of his 


he Marriage of him, and the Lord the 
Ward of the Land, for the Father alone 
while he lives ſhall have the Marriage of 
his Son being his Heir Apparent, or of his 
Daughter being Heir Apparent ſo long as 
ſhe continues ſo. But an Alien, or one at- 
ainted of Felony, Cc. can't have this Privi- 
ege, becauſe he can't have an Heir Appa- 
rent. Nor ſhould the Mother, or any cot- 


. ateral Anceſtor, have had the Cuſtody of 
e bbeir Heir Apparent, before the Lord, for 
bo they may have an Action of Treſpaſs, 


pure conſanguineum C heredem rapuit, yet 

at lies only againſt a Stranger, and not 
peamft Guardian in Chivalry, If there 
had been Lord and Feme Ten't by K:.'s Ser- 
rice, and ſhe had made a Feoffment on Coti- 
dition, and had married the Lord, and had 
ue, and died, and the Iflue had enter d 
or a Breach of the Condition, and the 
Lord had ſeis d the Land as Guardian, and 
lied, his Executors ſhould not have had 
the Ward of the Body of the Heir, for 
he Lord had it not as Lord, but as Fa- 
1 ; nor could he waive his Right as 
rather. 


The Lord that had a Wardſhip in Right 


Haſſe! his Seigniory, was called Guardian in 
ban ieht in Chivalry. The Lord's Grantee in 
nd oſſeſion of the Wardſhip, was call'd Guar- 


lian in Deed. 

Notwithſtanding an Intereſt in the Body 
a Man be a Thing that properly lies in 
Grant, 


other's Side, his Father ſhould have had 
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Grant, yet the Wardſhip of the Body might 
be granted without Deed, becauſe it wa 
an Original Chattel, i. & 4 new Intereſt in 
Lhing wherein: no one had an Eſtate before, 
created by Law without Deed, but the 
Wardſhip of an Advowlon, Cc. was not 
grantable without Decd, becauſe 1t was nat 
an Original Chattel, but was deriv'd out of 
the Inheritance of a Thing lying in Grant, 
& Leate T. made by a Corporation Aggre- 
gate might at Law be aſhgn'd without 
Decd, tho' it could not be made without 
Decd. For tho ſuch Corporation cannot male 
an Eſtate without Deed, yet an Eſtate nes 
made by them has the ſame Properties wu 
thoſe of the like Nature: made by others. 
By 12 Ca. 2. 24. all Tenares by Kt.'s Service, 
and Socage in Capite are tunn'd into comm 
Sacage, and diſcharg d of Homage, Liver, 
primer Seiſia, Wardſhip, &c. which were 4t 
Lan incident to juch Tenures, & Aids pur file 
marrier, & pur faire fitz Chivalier. 
And by the faid Statute, any Father, th it 
be under the Age of 21 Years, may by Act exc 
ted, or by Will in writing, diſpoſe of the Tuiin 
of his Children fo long as they ſhall be under tit 
Age of 21 Tears to ſuch Perſons, (exct 
Popiſh Reauſants,) and in ſuch manner 41. 
ſhall think fic. | 


Of Socare. 


] Enure in Socage, is where the Teryt holds 
of his Lord by certain Service, as Fe 
ty and certain Rent, for all manner of St 


vices, Aud « this Day every teraporal Ie. 
Fe 
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re of z common Perſon is in Socage, For 

o in a {iri6t Sence, it only ſigniſies that in 

hich the Service of the Plough was origi- 

ly reſerv'd, yet largely taken it compre- 

nds all others that have the like Effects 

d Incidents ; as if a Roſe, Rent, or the 

ding the Duties of an Office were Origi- 
ly relerv'd 3 and at Law every temporal 

enure of a Subject, that was not X. 8 Ser- 

ce, was Socage. | 1 5 

Sag ium idem eſt quod ſervitium Socæ, i. 6 86 

Plough, and anciently uch Ten'ts ought ; 

come with their Ploughs, for certain 

ys in the Year, to plough and fow the 

xd's Demeſnes, or do other Works of 

udbandry. And afterwards ſuch Services 

tre chang'd into annual Rent, and yet the 

lame of Socage remnn'd. 

Such Change mult be before Time of Me- 

ory, for at this Day they can't be chang'd 
Releaſe, Confirmation, or any other 

onveyance ſo long as the Seigniory re- 

ains, and in ſomc Places they ſtill do 

* Services with their Plotrgiis to their 

rds. 6 199 | 

Elcunge certain makes Socave, If à Vid. ſupra, 

nt had holdew by Homage, Fealty, and 6. 

Icuage, vig, by an Heltpenny, when 

ſcuige run at 498. he was Teu't by So- 87. 

we. 1. Becauſc his! Tenure was certain. 

„Thie Haltpenny was not paid every time 

hen Elcuage Was oſſeſs d. ̃ | 

To hold by certain Rent for Czfile-gquardÞ 

al cage, bi tho a Sum in Grols were vo- 

u- unt ariiy paid for it, tlie X.. s Service re- 

Le- unind; 


9 Ws ky. dk. Af. a 
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main'd; and wherever Ten't ought tok 
it by himſelf or another, it was Xr. 3 K. 
vice. 

Whenever the Ten't holds of his Lord) 
Rent, this is Rent Service, becauſe it is 
companied with ſome corporal Servig 
Fealty at leaſt, in reſpect whereof the La 
may diſtrein of common Right. 

If Ten't in Socage die, his Heir being up 
der 14, whether he be his Iſſue or Couſg 
Male or Female, the next of Blood to th 
Heir to whom the . Inheritance can't & 
ſcend, ſhall (if the Father appoint no hn 
Guardian, as he may do by 12 Ca. 2. 24.) 
Guardian of his Body and Land, till he 
Age of 14, as if the Land deſcend from th 
Father, the Mother, or other next Coul 
of the Mother's Side ſhall be Guardian in 


Socage, & ic e converſo, where Land (lf U 
ends from the Mother. But the C. 2 
Law appoints him to be Guardian that ie 
inherit next, which our Law ſays, is «wr it 
mittere ovem Lupo, | Bl: 


Guardian in Socage ſhall take the Profit 
and render an Account of them to the Het 
when he comes to the Age of 14, whoa 
that Age may ouſt the Guardian, and 0 

Co.L.go. b. cupy the Land himſelf. At Law, Execute 

| could not have an Action of Account, nc 
could any, but X. have ſuch an Acta 
againſt them, for Matters of Account lie 
much in Privity between the Parties, h. 
thoſe who are Strangers thereto can neither 14 
what Allowances ought to be made by the. 
Party, or nhai might be alledg'd in diſcho1Wi 
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* the other. But by . 2. 23. if the Heir 
nake his Will, (which he may do at his 
oe of 18) his Executors ſhall have an 
Gon of Account againſt Guardian in So- 
nge, and by 25 E. 3 5 Executors of Exe- 
tors may have ſuch Action, and by 31 

d. 3. 11. Adminiſtrators, and by 4 

ung 16. an Action of Account lies i 
e Executors of a Guardian, Bailiff, or re- 


eiver, The Guardian ſhall be allow'd his 


punt, and if he marry the Heir under 14, 
e ſhall account to him or his Executors for 
e Value of it, tho he took nothing; un- 
ſs he marry him to ſuch Marriage as is 
much in Value as the Marriage of the 
er, If a Raviſher marry the Heir, the 


Marriage, and account to the Heir 
r it. | | 
The Grandmother recovering the Heir in 
Writ of Raviſhment of Ward againſt the 
epmother's Husband, was bound by Rule 
Court, to find Pledges pro nutritura he- 
dis, & cuftodia evidentiarum. 
If the Guardian marry the Heir after 14, 
ae (hall not account for it, for the Heir at 
Wit Age is out of his 9 
If a Man die ſeis d of a Rent Charge, 
ommon, or ſuch like Inheritances which 
e not in Tenure, (and diſpoſe not of the 
ultody of his Child) the Heir may chuſe 
Is Guardian ; if he be ſo „ 
ma 


aſonable Coſts and Expences, in his Ac- 


m_ ſhall ſets a . ry PER Co.L.89.2. Al 
ard againſt him, (by (a) the Equity F. N. B. 
| 3555 — ſhall recover the Value of 75 J. N 
e 
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make no Choice, it is moſt fit that his wa! 
Couſm to whom the Inheritance can't de 
ſcend, thonld have the Cultody of him, a 
whoever takes the Rent, Gr. is chargaby 
in Account. But if he have any Socage'Land, 
the Socage Guardian ſhall take the Ren 
Charges, G into his Cuſtod © © 

- It the younger Brother dre ſeisd iT, 
leaving Ie under 14, the Elder, not the 
middle Brother; (hall be his Guardian i 
Soc'tge, for in equſl Degree the LEA prelii 
lum. But if Ten't T. have no Brother, . 
Siſter, and die, leaving Iſſue under 14, th 
next Couſin of the Father's or Motbeft 
Side, that firſt ſeites the Heir, (hall hun 
n= CAGE * = 1 Rel ation Ys bo) 

dos Is e and no Cy rs whereſwt 
either eral be preferr'd, 1 that f 
tales Care of the Heir, ſhews himſelf to he 
cuncern d for his Intereſl. But if Donees it 
Frank- marriage die, their Iſſua being und 

14, the next Couſin of the Part of the DS 
nee that was the Oauſe ef tlie Gift, (lein 
mt Hiheritable to the Donor's Rev n,) tt 
have the Cuſtody, A. ſeis d of fome Lai 
as Heir to his Father, and of others as Hel 
to his Mother, dies, ſeaving fue under 14! 
The next Couſin of either Side, that fi 
ſeiſes the Body of the Heir, fhatl have 
Cuſtody of him, and the next Cotiſin of t 
Fathers Part Hall enter inte the-Lands 
the Mothers Patt, © |/ir' d cimporſs. N 
Brother purchaſe! Lund in Fee, and die wh 
Hue, aud the Land de ſcend 10 th yung ir Bro 
her, being under Pa; Q. ue fol! % C 
24740 11 
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dian in Socage, ſeeing whoever it of the 
150 of the — muſt alſo be of 
he Blood of the Elder, and conſequently capable 
Inheriting. 3 
If 4. be Guardian in Socage of B. under 


being his next Cun in, pur Cauſe de gard, 


g nd an Action of Account lies againſt 
in. 

An Infant, Ideot, Lunatick, non compot, 
q ne Blind and Dumb, Deaf and Dumb, or 


eper removed, can't be Socage Guardian, 
or any to whom the Inheritance may poſ- 
bly deſcend, therefore the elder Brother 
4 half Blood ſhall not be Guardian in 
cage to the younger Brother being Heir 
o the Father of Burgh Engliſh Lands, 

The Father being Guardian in Socage, 
ball Account with the Son for the Profits, 
r 0therwiſe it would be more ſor the Son's Ad- 
age to have another for his Guardian than 
Is Father; but where the Father had the 
uſtody of the Body of. bis Heir Apparent 


ather might receive on ſuch Account, would 
therwiſe have belong'd not to the Heir, but to 
te Guardian by Kt's Service. 

Guardians are either by Common Law, 
tatute, or Cuſtom. * 
By Common Law, there are fout kinds of 
uardians, viz. Guardian in Chivalry, 
cage, Nature, and Nurture. 

There ate two kinds of Guardians by 
tute, 1. By 3&@ 4 Ph. & AM. 8. the Fa- 
ther, 


4 he ſhall be Guardian in Socage of ano- Regiſter 
her Infant whom B. ought to be Guardian of b. a. 


reſpect of his natural Right, he ſhould Vid. ſupra. 
ender no Account to the Heir, for what the !!. 


th Ms. — cot. 
" 


| 2 Cro. 99. Guardian may preſent, 
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3 Rep.35-2- ther, or Mother, (after the Father's Deaj 
or any other appointed by the Father h 
his laſt Will or A& in his Life, ſhall hay 
the Cuſtody of Female Children under 1 
Age of 16, and no one ſhall take them ang 
without Conſent of ſuch Perſons, under ſever: N. 
nalties in the ſaid Act mention d, and by 1 
Vid. ſupra, Ca. 2. 24. Fathers may appoint Guardian: jy 
Nos any of their Children. 
| | 3. There are alſo Guardians by Cy 
ſto, as of Orphans by Cuſtom of the Ciy 
of London. ; 

$9. Guardianſhip in Socage is not forkeitd 
by Attainder, nor ſhall Husband of Guy 
dian in Socage have the Guardianſhip by 
Survivor; for ſuch Guardians have nothing 1 
their own Beneſit, but are only intruſted to ns 
nage the Land of the Heir, for his Bent 
wub that Affection which cannot be expeli 
from Strangers. Guardian in Socage caund 
preſent to a Benefice, becauſe he cannd 
vid. ſup. 25. Account for it, and if he ſhould have Pix 
10 preſent, he "_ be tempted to make an 4b 
ca) z Cro. vantage of it. But ſome (a) hade ſaid, tha iii 

99. the Thi. be within the Age of Diſcretion, t 


Thoſe Words of the Statute of Mai 
bridge 17, that the Guardian ſhall anſua 
the Heir cum ad Legitimam ætatem pervenni 
are under{tood ſecundum ſubjectam materia 
of his Age of 14, for that is his lawful Apt 
as to this Purpoſe, Neither Marl bridge 2 
which gives a Capias in Account again 
Bailiffs, nor W. 2. 11. which appoints Au 
ditors to take Accounts of Bailiffs, Cc. 
tend to Guardian in Socage. 
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of his Biſhoprick, tho he had dy'd bet 


91. 
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dian in Socage has it to the Uſe of the Ha 
A. Biſhop's Executors ſheuld have had! 
Kt.'s Service Ward, which he had in Rig 


Seiſure, for he had an Intereſt veſted in hin 
If a Biſhop die- before he has fill'd up u 
Avoidance of a Church, X. hall'prelent: 
ſo if a Man had holden an Advowlon of J 
by Kt.'s Setvice, and the Church had be 
come void, and he had died, his Heir being 
within Age; for the Right of preſem ing u 
void Church is in Nature of a Choſe in Action, ui 
is rather a Truſt than an Intereſi, but where th 
Tenure is of a Subject, the Executors ſhall pr: 
ſent: For tho the Law make ſuch. 4 Conſtritlin 
in favour of K. who 1 away prefer d to act nit 
the preateſ} Honour, yet all Subjects ſtand 
equal Degree. 

Every Ten't in'Socage, and every. Tenth 
Xi. Service, (before 12 Car.2. 24.) was bound 
to give the Lord Aid forthe making ot his e 
elt Son a Knight, at the Age of 15 Vears, andt 
marrying of his Daughter, at the Aye of; 

After the Death of Ten't in Socage, 
Heir, of what Age ſoever he be, ſhall pay 
to the Lord for Relief as much as the ann 
al Rent amounts to, whether it werent 
ſerv'd in Money, or any other Thing « 
Engliſh or Foreign Growth, or Manu 
Qture ; and if he hold by ten Shillings pry: 
able every 2 or 3 Years, he ſhall pay ta 
Shillings for Relief: And it is due tot 
Lord preſently, and he may diftrein for r en 
forthwith after the Death of the Ten't. Ie 

If the Ten't hold by the Rent of ten Shih. 
lings or a Pair of Spurs, he may pay which 

+5 (| 
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ff them he will for Rent, and ſo may his 
Heir for Relief. But if the Ten't be not 
ady to pay one or the other when he 
pught for Rent, or if the Heir be not ready 
pon the Land preſently, (7. e, as ſoon as 
areniently he may, ) after the Death of 
eos Anceſtor, to pay the one or the other 
Wor Relief, the Lord may diſtrein for which 
f them he pleaſes: But if either of them 
e tender d according to Law, and there be 
one on the Lord's Part ready to receive it, 
je Lord can afterwards: diſtrein for that 
aly which was tender'd, but for that he 
ay diſtrein whenever he pleaſes. 
If the Ten't hold by the Rent of ten 
hillings, or doing fo * Work at 
e or attending on the Lord at Qriſt- 
, ten Shillings muſt be paid for Relief, 
of Corporal Work or Labour no Relief 
due. Yet I has been ſaid, that the Service of 2 Rall. A. | 
"4 fo many days Work 'at Harveſt may be | 
bled, for it is not perſonal to the Ten t, but | 
9 be done by himſelf, or another, and no par- | 
cular Time is 2 d for the doing of it, 
t only that it be done within Harveſt; but it 
mpeſible to double the . Attendance on 
Lord at F 


Chriſtmas, & . | 
If the Ten,t hold of his Lord by a Roſe, 92. l 
ſuch like periſhing Fruits of the Earth, 1 
hich can't be kept, and die at a Time 1 
hen they are not ripe, the Lord can't di- 1 
rein for his Relief before the Tune, when | 
the Courſe of Nature they may, be ripe, 
2 enioy ſpeltat nature ord ineemn. 1 
WW +0 ihe Ten't doing Fealty, ſwear. to da | 
big Lord all manner of Services due, yet 1 
nel One 
; 1! 
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one may hold by Fealty only for all may, 
ner of Services, and in that Caſe, when 
has done it, no other Service 1s due: Fy 
every Ten't ought to do ſome Service to hy 
Lord, leſt in Time it ſhould be forgot 
that he holds of him, and ſo the Lot 
might loſe his Eſcheats, Forferturcs, &. 
And inaſmuch as Fealty is incident to ers 
ry temporal Tenure, and the Lord at ff 
would have no other Service, it is Reaſa 
that he ſhould have that. 

Every Leſſee L. or T. ſhall do rk 
the Leflor, for they hold of him, and ther 
can be no Tenure without ſome Servic 
becauſe the Service makes the Tenure ; bu 
bare Ten't at Will ſhall not do Fealty, { 
he has no certain Eſtate. 


Of Frankalmoine. 


T knant in Frankalmoine, is where an be 
cleſiaſtical Corporation, whether 
gular or Sæcular, Sole or Aggregate, ho 
in Frankalmoine, that is to ſay in {4 
in liber Eleemoſyna: Thoſe Eccleſialtia 
_ Perſons were called Regular, that lived u 
der certain Rules, and had vow d true Of 
dience, wilful Poverty, and perpetual 
ſtity. Others for Diſtinction- ſake were a 
led Szcular, as Biſhops, Cc. 1. 
England's Eccleſiaſtical State is divided i 
to two Provinces, or Arch-Biſhopricif*e #" 
The  Arch-Biſhop of Canterbury is il 
Metropolitanur, & Primas totius Anglia I 
Arch-Biſnop of York, Primas Anglia. I 
Firſt has under him Rocheſter his prone 
, | 
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laplain, London his Dean, Wincheſter his 
{hancellour, and all the others except Tork, 

leer, Durham, Carliſle, and Man. And 

very Arch-Biſhop, and Biſhop, has his 

hein and Chapter. 

Every Dioceſe is divided in Arch-Dea- 

onries, whereof there be 60, thele into 

Yeanries, Deanries into Pariſhes. = 

Anciently a Man could not alien Land 

hich he had by Deſcent, but only to God 
Frankalmoine, or to one of his Blood in 
rankmarriage, or to a Servant in Remmne- 

tione Servitii. 

Tho the Covent were dead in Law, and 

puld only aſſent unto Acts done to or by 

e Abbot, yet a Feoftment made to an Ab- 

x and Covent and their Succeſſors was 

od, and the Fee veſted in the Abbot. 

bbots and Biſhops might, at Law, take a 

e without Deed, and by the Word Frank 

Pure Alms, without the Word Succeſ- vid. ſup. iz. 
rs; but a Corporation Aggregate of many | 
rlons capable, could never take without | 


ed, tho' they may without the Word 

cceſlors. 

A Chapter, in Latin Capitulum, in 4 95; 
ge Senſe fignifies any Body of celeſiaſticks, Re- Co. L. 32. 
ar or Secular, whoſe Aſſent is required to B. | 
Aits of a Superiour, but ſtrictly it ſigni- 1 
| Clericorum Congregatio ſub uno Decano in ; 
defiz Catbedrali. And of this Sort ſome 
WF ancient, others later. The later are 

ofold, firſt thoſe tranſlated by Henry 8. 

the Place of Abbots and ents, or 

ors and Covents, which were Chapters 

n ule they ſtosd. Secondly, Thoſe founded 


by 


| 
- 
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| by Henry 8. for his new Biſhopricks, Ty 
ancient Deans come in by Conge d El 

and the King giving his Royal Aſſent, a 

confirmed by the Biſhop ; thoſe nenh 

tranſlated, or founded, are Donative, ay 

by the King's Letters Patents are i 

ſtalled. | 

None can take a Fee in Frankalma 
but Eccleſiaſtical Perſons, being Bodies I 
litick, as Biſhop, Parſon, Cc. or Incom 
| rate by Letters Patents, or Preſcription. 
| Ten'ts in Frankalmoine were bound 
Right to make Prayers for the Souls of thy 
Founders, or Grantors, and their Har 
which were dead, and the Proſperity « 
| thoſe which were alive, and the 
| eſteemed ſuch ſpiritual Services to be bei 
for the Lords than the doing of any tem 
ral Services; and for this Cauſe, and u 
cauſe the Word Frankalmoine exclude: 
temporal Services, Ten'ts in Frankalmd 
are not bound todo Fealty. 

They were faid to be bound of Right! 
do ſuch ſpiritual Services, becauſe the It 
cleſialtical Law compelled them to do the 
tor want of Remedy and want of Right 
all ane, But late Statutes having ale 

the manner of Celebration of divine Serv 
it the Tcn't do what is now authoriz d, it 
{uthcient, whether he hold in Fran 
moine or by particul:r divine Service, # 
if he held in Frankalmoine before, he hne 5: 
in Frankalmoine ſtill, for that was the als e 
ginal Tenure, and every. one is Party, Mch a 
preſumed to conſent to an AR of Pallene, 
"EE OT TERED 


piritt 
it L 
lar, 
on I 
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If Ten ts in Ecankalmoine neglected to ſay 

uch Maſſes, Cr. they could not be di- 
rein d for ſuch Default, for every Diſtreſs 
ut be for ſomething certain; but in 
rankalmoine, nothing in certain is re- 
av'd; and in Avowry, Damages cannot be 
ecovered for what 1s neither Certain, nor 
in be reduced to Certainty, for oportet quod 
erta res deducatur in jud icium; but to hold 
dy Shearing all the Lord's Sheep depaſturing 
n the Lord's Mannor, is certain enough by . 
ference to the Mannor, which is cer- 


an, 

But the Lord ought to complain of ſuch 
efault to the Ordinary, or to the Viſiter, 
if any were 3 by the Foundation,) 
nd they ought to puniſh the Fault, and 
rovide againſt it for the future, Where 
e K. is Founder, regularly the Ordinary 
all not be Viſiter, but the Lord Chancel- 

, unleſs a ſpecial Viſiter be appointed 
u the Foundation. 5 
There are two juriſdictions in England, 
ne of which is Eccleſiaſtical, limited to 
rtual and particular Caſes; which has 
onuſance of Matters where the Right is 
piritual, and there is Remedy only by 
at Law. The other is Temporal and Se- 
lar, and guided by the General and Com- 
on Law. | 
t the ſpiritual Tenure be by certain di- 
ne Service eſpecially expreſs d, as to chant 
als every Friday, or to give 100 Pence 
Ich a Day in Alms; this is not Frankal- 

vine, for in that nothing certain is men- 
oned, but this is _ Tenure by * 

| 1 
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„Service, and he that holds by it ſhally 


97. 


© never called by Writ. All Engliſh Bilbd 


Lord ſhall diſtrein, and in his Avowry mg 


Spiritual, and wherever Common or Stam 


| Kings of England, whereof ſuch Abbots: 
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Fealty, and if the Service be neglected it 


ver Damages, and if Iſſue be taken ont 
Performance of it, the Jury ſhall try it, i 
aſmuch as the Service is certain, tho it þ 


Law give Remedy in foro Sæculari, the G 
nuſance belongs to the King's tempar 
Courts, whether the Matter be Spiritual 
Temporal, unleſs the fame Statute, whit 
gives a Remedy in the Temporal Co 
ſave the Juriſdiction of the: Eccleſiafti 
Courts. | 

Fealty is incident to all Services, f 
which the Lord may diſtrein. 

Tenure in Frankahmoine is ſo free, thi 
as it is ſaid, a Rent reſervd on a Gift 
Land to hold by ſuch Tenure is void ; an 
no one that holds by it can be chan 
with a Corody; and Land ſo holde 
can't be ancient Demeſne in reſpect of ti 
Charges incident thereto; and if a 
Certainty were reſerved on the origi 
Grant, the Tenure is not Frankalmoine. 

There were 118 Monaſteries founded 


Priors as were founded to hold per Bi 
niam, and called by Writ to Parliameg. Fr 
were Lords of Parliament: Of theſe th | 
were 27 Abbots, and 2 Priors. The Abbe 
of Frverſbam, tho he held by Barony, .q;- 
never fate in Parliament, becauſe he n 


were originally founded by the Kings 
England, to hold by Barony, and have „ 
| call 


* © : * 
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\lled by Writ to Parliament. The Biſhops 
f Wales were founded by the Princes of 
ales, who held of the King as of his 
rown, and when the ſaid Princes of Wales 
orfeited their Principalities, the Patronages 
f them were annex d to the Crown of 
Eigland, and the faid Biſhops have been 
I'd by Writ to Parliament, and are 
hargeable with Penſions and Corodies. 

Ten't in Frankalmoine fhall do no Feal- 
, as is aforeſaid, in reſpect of the ſpiri- 
ual Service that he is bound to perform, 
but Ten't in Frankmarriage ſhall do it till 
he fourth Degree be paſs d, and the Alience 
df Ten't in Frankalmoine ſhall do Fealty, 
or if they ſhould do no Service,. the Land 
yould be holden of no Man; for avoiding of 
hich Inconvenience the Law creates the 
tervice of Fealty, which is the loweſt that 
an be, and incident to every Tenure except 
nnkalmoine. ; 
vince the Statute of quia Emptores, if a 
rant be made to hold in Frankalmoine, 
eſe Words in Frankalmoine are void, for 
ne can hold of Fravkalmoine of none but 
e Donor, but by that Statute no Man can 
ave Lands in Fee to hold of hiimſelf; there- 
bre at this Day, if Land be given to hold 
n Frankalmoine, with a Diſpenſation of 
he Statutes of Mortmain, (which ought to 
ve been made by X. and alf the Lords 
bediate and immediate, byt now by 7 & 
ul. z. 37. it may be granted by K. alone of 
WW ſoever the Lands are holden.) Yet the 
5 Weotce ſhall hold of the fame Lord of 
bom the Feoftor 1 21 by the {ame Services. 
2 80 
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almoine, ſuch Confirmation changes 'the 


flante of the Statutes of Mortmain, for whet 
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So that none can hold in Fraukalmoine ly 
by Preſcription, or by Force of a Gray 
made before that Statute to hold in Frank. 
a}moine, or made ſince the Statute by th 
King, (who is not reſtrained by it,) or h 
a Subject licenſed by the King, and all tl 
Lords mediate and immediate, to make ſuc 
Grant, for alienatio licet rohibeatur, conſenh 
— 2 in Lroing or tee prohibita ij 
pote /i fieri, ibet poteſt renunciare jn 
pro fe introdutto, And if a Lord confiratd 

ſtate of a Parſon, to hold of him in Frank 


Tenure by which he held before, into Fry 
kalmoine, and is not within the Statute d 
| Emptores, but remains as it was 
Common Law, and is good, becauſe none 
Service is reſerved by it to the Lord, lu 
only that the Parſon ſhall hold of lit 
which he did before. 

If the King licenſe to alien to an Eccl 
ſiaſtical Perſon, there is no Need of a nn0i 


it is the expreſs Purport of the King's Gra 
to enable a Man to do a Thing which 

rohibited, it ſhall not be ſaid that the! 
— not of the Prohibition; but ſuch 
cence does not diſpence with the Statute « 
quia empiores Terrarum, unleſs it be a 
preſly mentioned. 

The Words of the Statute of quia Enpin 
are Dominus Rex in Parliamento, &c. 4d 
ftantiam magnatum Regni ſui conceſſit, vid 
being in ari ancient Statute, are as effectu 
as Authoritate Parliamenti conceſſit, Cc. A 
being entred on the Parliament a 
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hall be intended that the King, Lords, and 
ommons aſſented: And the ſaid Statute be- 
ng a general Law, the Judges ſhall deter» 
ine whether 1t be a Statute or no. 

The Tenure 1n Frankalmoine 1s ſo appro- 
ated to the Grantor and his Heirs, or 
ucceſſors, that, like the Founderſhip of a 
uſe of Religion, Tenure by Homage 
nceſtrel, or the Priviledge of bringing a 
fit of Contra ſormam Feoff amenti, or Colla- 
paiz, it cannot be transferred to any other, 
herefore if the Meſne, of whom the Terant 
ds in Franka lmoine, die without Heir, (by 
an whereof the Meſnalty Elcheats, and 
owns the Seigniory Paramount, ) the Ten't 
all hold of the Lord Paramount by Fealty 
ly, for ſuch Lord coming into the Place of the 
lejne,can claim no Services that were not duc t0 
except Fealty, nhich is incident to every Te- 
re, but ſuch Lord ſhall hold of his por? 
amount by the ſame Services by which 
held of him before, for the Privity between 
is not changed. It ſuch Metne releaſe 
his Ten't in Frankilmoine, he thereby 
mguithes the Meſnalty, and the Tent 
I hold of the Lord Paramount by Feal- 
And Q. in this Caſe, if he ſhall not hold al- 
the other Services by nhich the Meſne held, 
i ſeems unreaſonable that the Lord Paramount 

ud be prejudiced by the Act of his Tent. 
Man can't reſerve a Rent to his Heirs, 
uding himſelf; for in his Life-time they 
uke, nor can they take that by De- 
nt from him which he had not himſclf. 
refore if one had granted Land in Fee, 
re the Statute of quia Emprore:, to hold 
H 3 of 
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of his Heirs, ſuch Reſetvation had ben 
void, and the Ten't ſhould have holden & 
the Grantor, by the ſame Services by which 
he held over. And at this Day, if a Min 
make a Gift in Tail reſerving a Rent to h 
Heirs, the Reſervation is void, (a) and 4" 
Donee ſhall hold f the Donor, by the ſame Sr." 
vices by which he holds over, nd 
As the Ten't in Frankalmoine is baum 
to do ſuch divine Service as the Law tr: 
uires, ſo is the Lord in Confideration 
thereof bound to acquit him, i. e. to, 
him quiet from Entries, and Moleſtations 
for any Services ifluing out of the Land u 
any Lord above the Meſne. But he is 1 
bound to acquit him of Suit real to a Le 
Torn, or Hundred, for that is not duefron 
one as Ten't, but as Reſident in ſuch | 
riſdiction. 


One may be bound to Acquittal ihm F ? 
Ways. 1. By Derd. 2. By Prefcriptio 7, 


3. By Tenure. And by:Tenure five Way 
1. By Owelty of Services. 2. By Tenn 
in Frankalmoine. 3. By Tenure in Frail 
marriage. 4. By Tenure by Reaſon ( 
ONS. 5. By (b) Tenure by Homage An 
rel. 
If ſuch Ten't be diſtrein'd by a I 


inte 


Paramount, the Meſne may, put his of = 
Beaſts into the Pound jinſtead of of 
Ten't's; | s 


A Man may have 6 Writs, q»ia Tm. 
before any Diſtreſs, Moleſtation, or W 50 
pleading. 1. A Writ of Meſne. 2. A © 
rantia Carte, 3. An Aadita Querela. 1 am 

5 


Of Frankalmoine. 
unftraverunt. 5. A Ne injuſte Vexes. 6. A 


ri; Claudend?. 
The Proceſs in a Writ of Meſne, at Com- 
non Law, is Summons, Attachment, and 
hittreſs Infinite, in the County where the 
Vrit is brought. And the Plaintiff ſhall 
ve judgment. to recover his Acquittal, . 
nd ik he be diftrein'd, or damnified, his 
Damages and Coſts, And the Plaintiff in a: 
tit of Meſne may (till chuſe ſuch Pro- 
eſs, or the Proceſs given by MV. 2. 
By Force of W. 2. the Meſne ſhall be 
rejudged of his Meſnalty, in two Caſes. 
If he do not appear upon the Proceſs gi- 
en by that Statute, 2. If he ſuffer the 
ent, after he has. recovered his Acquittal, 
o be diſtrein'd a ſecond Time. 
A Fore-judgment againſt Baron and 
ene, or againſt a Ten't 1n Ta1l, ſhall bind 
e Wif,, or Iflue, tilÞchey reverſe it in a 
Int of Error. 
Ihe Words of the Judgment by which 
e Meſne is fore-judged are to this Effect, 
hat the Meſne ſhall loſe the Services of the 
et, and that the Ten't ſhall hold of the. 
ad Paramount by the ſame Services by 
Inch the Meſne held. Therefore if two 
vntenants bring a Writ of Meſne, and one 
them be ſummon'd and ſever'd, the other 
mt forejudge the Meſne, tor he alone 
nt be Attendant to the Lord Paramount 
the Meſne was. And if there be two 
Wointenants Meines, and one make Default, 
nd the other appear, there can be no Fore- 
lement, for the Meſnalty continuing in him 


Mo H 4 that 
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that made no Default, the Jen t can't hold þ 
2 ſame Services by which both the Meſw; 

The Fore-judgment of a Meſne who is 
Diſs'or ſhall not bind his Diſs'ee; ſo ne. 
ther ſhall a Fore-judgment of a Ten't being 
a Diſs or, bind his Diſs'ee. 

The Fore- judgment of a Daughter bing; 
the Son in Venter Je mere born after, and th 

Fore-judgment of the Heir of a Man pro- 
tels d did bind the Anceſtor being he 
wards deraignd, for in both Caſes the 
| og fore-zudg'd alone had Right at the 

ime. 

A Biſhop, Cc. can't be ſore- judg d, fa 
he alone can't prejudice the Church. 

There muſt be but one Meſne between 
the Lord diſtreining, and the Ten't d. 
_ by the expreſs Words of th 
A 


0 F Homage Anceſtrel. 


1 Enure by Homage Anceſtrel was uber 
the Ten't held by Homage, and he and 

his Anceſtors had Time out of Mind holden 
of the Lord and his Anceſtors or Predecel- 
| ſors by Homage, and done Homage to them, 
And the Lord that had received omage d 
ſuch a Ten't, was bound to warrant bin 
when impleaded of Land ſo holden. And 
ſuch Ten't was not bound to attorn to tht 
Lord's Grantee in a per que Servitia, unlel 
the Conuſee would grant to warrant tle 
Land to him. And there was a Writ 4 
| Homagi 


ante 
Dec 
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imazio capiendo to compel the Lord to re- 
ave the Homage of ſuch Ten't, for the 
genefit of his Warranty. 

Such Tenure likewite bound the Lord to 
cquittal. | 

ic the Lord, being vouch'd by Force of 
ch Tenure, had demanded what the Ten't 
d to bind him to Warranty, and the Ten'r 
ad (hewn that the Land was holden by 
omage Anceſtrel, Oc. if the Lord had ne- 
er receiv d Homage of the Ten't, or his 
nceſtors, he might have diſclaua'd in the 
1pniory, and ouſted the Ten't of the War- 
nty, and by ſuch Diſclaimer the Seiguio- 
y was extinct, and the Ten't held of the 
t Lord. But he that had received Ho- 
age could not diſclaim. And a Ten't in 
ankalmoine is ſo much favour'd, that 
e Lord in a Writ of Meſne brought by 
ch Ten't, can't diſclaim. 

Voucher, in Latin Yocati», is when the 
ent calls another into Court that 1s 
und to warrant the Land, i. e. either to 
fend the Right againſt the Demandant, 
yield other Land in Value. It can be 
ly us d in Actions wherein a Freehold or 


1 beritance is demanded, except only in a 
m of Ward, in which tho a Chattel were 
Wi 6 demanded, yet the Tenure of the Inheri- 


e, which is in the Realty, mas the Ground 
|< d Action. But no Voucher lies on the 
he (ant of any other Chattel with Warranty, 
an Action of Covenant, if it were 


ed with Decd ; 1f without, Deed, Cale, 
Deceit. 
Hs The 
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102. 


Judgment againſt the Vouchee, for he wa 


Of Homage Anceſtrel. 


The firſt Proceſs in Voucher is a Summon 
ad Warrantizandum. And if the Vouchte hy 
ſummon'd, and make Default, a Aan c 
Cape ad Valentiam (hall be awarded; au 
then if the Vouchee make Default again 
Judgment ſhall be given againſt the Tent, 
and for him to have in Value againſt tl 
Vouchee. If the Vouchee appear, and 25 
ter make Default, a Parvam Cape ad Vale. 
tiam ſhall be awarded; and if he make D. 
fault again, the ſame Judgment ſhall be gi 
ven as before. If the Sheriff return that the 
— _ nothin 10 _— 1 
Plaries,' a Sequatur ſub ſuo per iculo ſhall g 
whereon if che Sheriff 3 like Retum, 
the Demandant ſhall have Judgment again 
the Ten't, but the Ten't ſhall not har 


never warnd, and it appears that he hi 1 
nothing. And after ſuch Judgment Mn. 
Ten't may have a Warrantia Cartæ, or voud 1 Fl 
again ; but where he hath had Judgmentt 15 
recover in Value, he ſhall never vouch agal 


(a) if by ſuch Judgment he had full Ban 
of the Warranty. | 

Foreign Voucher is when one implead 
in a particular — vouches, al 
prays that the Vouchee may be ſummon 
in {ome other County, out of ſuch Jui 
diction. 

The Civil Law binds every Man | 
warrant what he ſells, but the Con 
mon Law does not without a Wart 
ty in. Deed, or Law, for the Rule is, . 
veat Emptor. 
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In Voucher by Force of Homage Ance- 
ſtrel, the Land which the Lord had at the 
Time of the Voucher, by Purchaſe, or De- 
ſcent, ſhould be charg d; for it could not 
be known whether he had any from him 


Waſted Time out of Mind, and. it was not 


nuance of the Privity between each Family, 
ime out of Mind, which created the War- 


Je anty. But an Heir ſhall be charg'd, by an 
reis Warranty, only for ſuch Land as he 
das by Deſcent from him that created it; 
end an Heir ſhall be charg'd in a Writ of 


nnuity only in reſpect of thoſe Lands 
ich he has by Deſcent from the Grantor, . 
and for this Reaſon a Writ of Annuity 
111 not lie againſt him by Preſgription. 

Warrantia Carte binds the Land from the 
ime of the Writ, but Voucher binds it 
dnly from the Time of the Voucher. A 


er binds the Land deſcended from the 
ime of the Writ, for the Action was 
brought in reſpect of ſuch Land; but a 
Judgement for ones own Debt binds the 
and from the Time of the judgment only, 
or tuch Action is brought in reſpect of the 
ferlon, and not of the Land. Iſſues re- 
urn'd on a Juror ſhall be levied on the 
toffee, tho' they were loſt before the Teoff- 
ent, for the Juror was return'd in reſpect 

tf the Frechold ; but where the Plaintiff is 
onfuit, the Land which he had at the 
lime of the Amerciament only ſhall be 
larg d, not what he had at the Time of 
finding 


that created the Seigniory, becauſe it had 


the Grant of any Anceſtor, but the Conti- 


Judgment in an Action of Debt againſt an. 
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finding the Pledges, for he is amerced for: 
1 Default, and not in reſpect of his 

nd; but in the Caſe of the Juror the Lau 
is charged with the Iſſues by the Sheriffs Re 
turn, and cannot be diſcharged but by the 4y- 

arance f the Ten t. 

If the Feoffor bind ſpecial Land to Wu 
ranty, his Perſon is hereby bound, but not 
the Land, unleſs he have it at the Time d 
the Voucher. 

A Body Politick can't hold by Homage 
Anceſtrel, but Land might be ſo holden d 
a Body Politick, provided the Tenure con- 
tinued 1n the Blood of the Ten'ts, and th: 
Privity of Succeſſion continued in the 
ſame Body Politick, and if a Prior and Co- 
vent had been tranſhted to a Dean and 
Chapter, the Ten'ts that held of them by 
ſuch Tenure before, held ill by the fame 
for the Body was never diffoly'd, but in 
effect remain d. 

No Sole Corporation, or Head of a Cor. 
poration Aggregate of many Perſons dead 
1n Law, can diſclaim, for the Law woull 
never truſt one ſingle Perſon with the Pow- 
er of diſpoſing of the Inheritance of hs 

103. Houſe. But if an Abbot or Prior had di 

claimd in a Qu Warranto brought by J. 

this {ſhould have bound their Succeſſors; (0 

ſhould their Confeſſion of the Action in: 

Writ of Annuity, becauſe it can't be fall 

\ fy'd by an higher Action; and a Recorei 

Rep 14d. in a real Action againſt them, or a Fine le- 

yy d by them bound the Succeſſors, till they 
had avoided it in a Writ of Right. : 
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if an Abbot, &c. had ſuffer d Judgment 

an Action of Debt, or acknowledged a 

aute, or Recognizance, with Conſent of 

e Covent, or without, the Succeſſor could | 
t have avoided Execution, becauſe it was vid. 43. 
ta Chattel. El. 9. 
If ſuch Ten't had alien'd, his Alienee 

ould not have holden by Homage Ance- 

jel, nor ſhould the Alienor himſelf, if he 

id after taken back a State in Fee, for the 
interrupted Continuance of the Privity 

the Blood of the Ten't was difloly'd by 

r Alienation. So if ſuch Ten't had made 


be feoffment on Condition, and re-entred 
he r a Breach, he ſhould not have holden by 
„mage Auceſtrel again. As if ceſfuyque 
nd e had made a Feoffment on Condition 


fore 27 H. 8. and re- entred for a Breach, 
ſhould have detain d the Land againſt the 
oftees, for the whole Eſtate and Privity was 
the Time taken out of them, and thereby 
Iſoly'd for ever. If a Ten't by Homage 
nceſtrel were vouch'd by his Alienee, yet 
uld he not vouch the Lord, for notwith- 
anding the Vouchee comes in in Privity of 
$ former ERate, as to many Purpoſes, yet 
ch Vouchee could not come in as Ten't 
Homage Anceltrel, as to this Purpoſe, 
cauſe by the Alienation the Privity be- 
reen him and the Lord was diſcontinu'd. 
ut if ſuch Ten't had made a Gift in T. or 
ery Wale L. he might have vouch'd the Lord, 
e 16-W reſpect of the Rev'n, which he held of 
they im by the fame Tenure by which he held 
e Land in Poſſeſſon. And if he had loſt 

I: Land in a falſe, or feign'd Action, yet 
e Privity remain d. The 
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The Ten't who had once done Homay 
was not compellable to do it again to ay 
Heir, or Alienee of the Lord; but Fealyy 
incident to every Attornment. If the Lol 
had been ſeis'd in Tail, and difcontinul 
and taken back a State in Fee, and recei 
Homage, and died, his Iſſue being remuttel 
to the State T. might have compelld th 
Ten't to have done Homage to him, he 
cauſe the Remitter defeated the Eſtate i 
Fee, in reſpect whereof the Father receiv 
the Homage. If the Ten't had alien d all h 
Land holden by Homage, he was not afte 
wards compellable to do Homage, but th 
Alienee was, whether the A lienor had dat 
it or no. And if the Ten't had holdenq 
the Lord as of a Mannor, and had da 
Homage to the Lord, and afterwards 
Mannor had been recover'd from the Lon 
by Title, or Pretence of Title, the Ten 
was compellable to do it again to the Rec 
verer, for the Eſtate of him that receiv! 
was defeated by the Recovery, and a Te 
can't fallify a Recovery againſt his Lon 
But the Recoverers in a common Recover 
which is by Conſent, and is a common i 


ſurance, whereon an Ule may be Jute » 
had no Remedy to diſtrein for Homage, Mek 
without Attornment of the Ten't, beſo MM 
7 H. 8. 4. which gives them the tame M 
medy the Recoyerers ſhould have hut 5 , 
Therefore if one make a Leaſe T. to begin . 
Aichaelmas, reſerving Rent, and bel On 


Michaelmas ſuffer ſuch a Recovery, the K 
coverers may diſtrein for it, becauſe the K 


coverers migit have done ſo if they by nt 
ſullct 
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ferd it; but if the Conuſee of a Fine 
id ſuffer d ſuch a Recovery of a Mannor 
fore the Ten'ts had attorin'd, the Reco- 
trers could not diſtrein, becauſe the Co- 
ulee himſelf could not, before 4 & 5 
{meg 16. And ſuch Recoverers could not 
eg e an Action of Debt, or of Waſte, againſt 
he Leſſee, before 21 H. 8. 15. which gives 
hem ſuch Actions. 
lf che Ten't had ofter'd to do Homage to 
1; Lord, and he had refus d to accept it, he 
ould not afterwards have diſtrein' d him 
Ir it, unleſs he had firſt required it, and 
he Ten't had refus'd it. 


mes {eek the Lord if he be in Englan 3 
ut is ſufficient to tender Rent upon the 
Nd. r | 

By 12 Ca. 2. 24. Tenure by Homage is ta- 
rn 12 and conjequently Tenure by Homage 
Mere. 


Of Grand Serjeanty. 
[Enure by Grand Serjeanty, is where a 
Man holds of the King by ſuch Services 
he ought to perform in proper Perſon to 
be King, as to carry his Launce, to be 
arthal; Conſtable, or Chamberlain of 
gland, or by any Office concerning the 
lings Treafury, or Adminiſtration of Ju- 
Ke 01 bab N | 
One held- per Serjeantia m ad inveniendum 
haminem ad gatrram ubicunque infra 4 
laria; this was Grand Serjeanty, becauſe 
was to be done by the Body of a * 
an 


He that ought to do Homage, or Fealty, | 
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and if he could not find another to do i, 
he was bound to do it hunſelt. | 
To hold of K. by Cornage, i. e. to blay 
a Horn to give Warning of the ' Encmig 
coming into England, was Grand Serjean- 
95 to hold by it of a Subject, was Ar 
vice. | 
Ten't by Grand Ferjeanty was nere 
bound to pay Eſcuage, or Aid purſaite fi 
Chivalier, c. So that 12 Ca. 2. 24. is Decl. 
rative 4s to this Point, His Relief is a whick 
Year's Value of his Land, over and above 
all Charges and Repriſes, whereas Ten't by 
Fſcuage paid but the ath Part. Tent by 
Elcuage ought to do his Service out of the 
Realin ; tlreſe for the moſt Part within i. 
None can hold by Serjeanty but of th 
King. Ten't by Elcuage might make hy 
Deputy; but when Ten't by Grand Serjeat- 
ty is to perform any high Office of Sat, 
or to do any Service to the Perſon of th 
King, he can't makt a Depury without L. 
cence : But he that held ro ſerve him in hi 
Wars within the Realm, or by Cornagy 
might make a Deputy. _ us 
At Kic. 2d's Coronation, W. a Citiz 
was not admitted to hold the King's Tone|, 
but he did it by the Earl of C. his Deputy, 
Oue Furneval of an ancient Family was fil 
made Kr, and then ſupported the Kings 
right Hand. Anne Counteſs of P. who hel 
by ſuch: like Service, was adjudged to do it 
by Deputy, becauſe a Woman can't do it in 
Perſon. And John Earl of P. being undet 
Age, and 1n the King's Cuſtody, the King 
; appoinit 


Of Grand Serjeanty. 

wointed one to perform ſuch Service in his 
Loom. | 

Ten't Grand Serjeanty was ſaid to 
old by Xr. s Service, becauſe the King had 
Vard and Marriage of ſuch Ten't ; and tho 
loſe are taken away by 12 Ca. 2. 24. yet the 
wrary Services 7 Grand Serjeanty fill re- 
tins, | 


Of Petit Serjeanty. 


JEtit Scrjeanty, is when one holds of the 
King by rendring Yearly a Sword, or 

ow, or ſuch other Things touching the 

urs, and this is Socage in Effect, becauſe 

ich Ten't is not bound to do any thing in 

proper Perſon touching the War. 

All grand and petit Serjeanty is in Capite: 


5 v holden of the King as of his Crown; 
1 rhe that holds of him as of an Honour, 
1 of his Perſon, (as when a Tenure iu 


ols Elcheats to X.) holds not in Capite ; 


bo Tenure can. be is _— but what 
hi as originally created by the King. An 
io our is the moft noble Seiguiory, as be- 


ited to others. 


uy Of Tenure in Burgage. 


1 Enure in Burgage, is where there is an 
ancient — the Tenements whereof 
holden of the Lord, whether K. or other 
iin, piritual, or Temporal, by certain Rent, 
Uuch Tenure is but Socage. A Burgh is 
acient Town that ſends Members to Par- 
lament, 


I61 


108. 


z originally created by X. yet it may be 


109. 
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Vid. ſupra, 
45- 


Part of the County in which it is. 


"Cuſtoms and Ulages, which others ha 


an upland Town that is neither City n 


ther City nor Borough. 


Of Tenure in Burgage. 
liament. It was anciently taken for tho 
Companies of 10 Families that were on 
anothers Pledges, from the Saxon Word By. 
boe, a Pledge, whence came Headborough 
c. A City is a Burgh incorporate, thy 
has, or has had a Biſhop ; and tho the Bj 
ſhoprick be difſolved, yet the City remaing 
Every City is not a County, for it may hy 


Parliament ſo called 4 Parler la ment, wy, 
before the Conqueſt, called the great Cour, 
or Meeting of the King and all the wil 
Men. The King has diverſe Cound 
x1. The Parliament, called Commune Concilin 
2, Magnum Concilium, the Lords in Pali 
ment, or out of Parliament. 3. His Pry 
Council, for Matters of State. 4. Hi 
Judges of the Law, for Law Matters. 

For the greater Part, ſuch Boroughs han 


not; ſome have this Cuſtom, that . 
youngelt Son thall inherit all his Fails 
Tenements within the Borough, whether 
were ſeis d in Fee-Simple, or Fee-Tail, 0 
of a Freehold deſcendible, as Heir to li 
Father, which is called Borough Engliſh, 

A Cuſtom of deviſing Lands, Borougl 
Engliſh, or Gavelkind, may be alledecd if 
a her Borough, or Mannor, but not on, 
wel 
ö the 
The 
eC 
lque 
gi 


Borougli But a Cuſtom to have a Way totl 
Church, and to make By-Laws for the | 
paration of the Church, and well orden 
of the Coinmons, and ſuch like Things 
be alledged in an upland Town, that 181 


b 
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By Cuſtom of ſome Burghs the Wife 
all have Frank-Bank, i. e. thall be endow- 
| of all her Husband's Tenements;. in 
me ſhe ſhall have the Whole, or Half, 
m ſola, or caſta vixerit. In Gavelkind the 
lusband ſhall be Ten't by Courteſy, 
hether he has had Iſſue by his Wife or 


ot. 

By the Cuſtom» of ſome Boroughs one 111. 
ay deviſe Lands and Tenements within | 
em, and thereby prevent the Deſcent 

ercof to his Heir. And the Deviſee may 

ter after his Death,and he has the Freehold 

d Intereſt in Law in him before he enters, 

or does he want the Executor's Conſent, 

þ 4 Deviſce of Chattels real or Perſonal 

ves. If he be' holden out, he may enter, 

r have the Writ Ex gravi quarel, but this 

es not after actual Poſſeſſion; but it is in- 

dent to the Cuſtom to deviſe, for other- 

ile a Deſcent caſt before the Entry of the 

eyiſee would put him without Remedy. 
Quere of this Reaſon, ſor it is ſaid, Co. Bro. Aſſiſe, 
Itt, 240, b. That 4 Deſcent takes not away 35+ 
wry of a Deviſee, (claiming as it ſeems ky the 

ature of Mills,) becauſe it is his only Reme- 

and why may not the ſame Rule be apply4 

deviſee claiming by Cuſtom * By ſome Cu- 
om,Land-might pats by Will nuncupative, 

well as by Writing, but this is reſtrained 

te 29 Ca. 2. 3. 

The Writ Ex gravi querela, thus expreſſes 

e Cuſtom to deviſe Lands, Quod lictat uni- 

que ctvi frve Burgenti quſdem Ciuitatis froe 

gi Tenementa ſua in eadem civitate ſrve - 
Burge 
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Burgo in Teſtamento ſuo in ultima voluma 
ſua tanquam catalla ſua legare cuicunque un 
Izerit, By ſuch Cuſtom he may deviſe; 
Rent out of his Land, but not Land in 
tai led. | 

By 32 H. 8. 1. Lands holden in Socage ay 
generally deviſable by Will in Writing 
But before Kt. s Service was aboliſh'd, x 
Deviſe was void as to the third Part of Kt! 
vid. ſupra, Service Land, and the Third of the Whol; 
$29, 126. whether Socage, or X.. 's Service Land, be 
* to the King's Ten't by Xr. s Semig 
in Capite, But a Deviſe of Kt. s Service Land 
might by Cuſtom be good for the Whols 
for this Statute being in the Aſtirmatir 
took not away the Cuſtom of” deviſing 
Lands. If one had convey'd Part of hy 
X.. 's Service Land to the Uſe of his Wik, 
or Children, or Payment of his Debts, It 
could have devis d no more of the Reſidue 
than would have made two full 3d Part 
of the Whole: And if he had convey tw 
full 3d Parts to ſuch Uſes, he could nd 
have made any Deviſe, except of the Rerh 
of thoſe two Parts: But that he might ds 
viſe, becauſe it was the Intention of th. 
Act that he might diſpoſe entirely of tus 
Parts, Hereditaments of uncertain Valut 
as Waifes, Eſtrays, Cc. could not be dt 
visd as Part © the two Parts, or left 
deſcend as Part of the Third; but if thr 
had been holden of K. by Ke.'s Service 
2 reſtrained the Deviſe of morethi 
of two Parts: So did a Rev'n on a vt 


Tail, tho' it were dry and fruitleſs. 1 
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dem'r mention'd in the Act muſt be under- 
tood to be ſuch as drew Ward and Mar- 
age; therefore if a Rev'n holden by Kt. s 
rvice in Capite were granted to one for L. 
ie Rem'r to another in Fee, the Grantee 
f the Rem'r was not reſtrain d during the 
ife of the Grantee L. but after his Death 
e was, becauſe then his Heir ſhould have 
en in Ward, Cc. If a Leaſe had been 
ade for L. Rem'r in Fee, this Rem'r was 
ot within the Act. If K. s Ten't by Xr. s 
rvice in Capite had made a Deviſe of all 
s Socage Land, and then had fold his Ca- 


te Lan 


pod for the Whole. A Deviſe of a Rent, 


"BW Common, out of all the Kr. s Service 
1 ind was good for two Parts only, but So- 
1 ge Land may be all charged. 

. If ſuch Ten't ſo reſtrain d had made a 
* ofment to the Uſe. of ſuch whom he 


ould appoint by Will, the Ule veſted in 


Id if his Will limited the Eltates accord- 
s to this Power, 'twas good for the 
bole ; for the Uſes of 4 Feoffment may be 
d declared by a Will as any other Writin 
of it ſelf it be of no Force to paſs Land, 
| the Per ſons appointed in Pur ſuance of ſuch 
ner, are in by the original Feoffment, as 
bas if they had been named in it. But if 
Feoffor had deviſed the Land as Owner, 
thout any Reference to ſuch Power, two 
ts only of the Land would have paſſed. 
Mn had conveyed two Parts to the 
of his Wife, Cc. and afterwards wy 
made 


e Feoffor, and he had a qualify'd Fee; 


165 


and died, the Deviſe had been Vid. ſupra, 


116. 


166 


112. 


the Feoffment, or elſe it would be vd 


becauſe it takes not Effect till after hi 
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-made ſuch Feoffment of the 3d, at 


then had deviſed the Land without wW* 
Reference to ſuch Power reſery'd in {6 
Feoffment, yet the whole ſhould paſs, f 
the Will muſt enure to declare the Ute 


But a Feoffment made to the Uſe of ay 
Will had given him no ſuch Power, jr} 
had been no more than if he had ſaid to the 
of thoſe to whom I ſhall diviſe the Land, 
here the Will is not mentioned as. a Writing 
claring the Uſes of another Conveyance, 
ſeems to be taken in its natural Senſe m 
Writing in it ſelf Effectual to paſs Lands. an 

Altho' a Man cannot convey Land to eln 
Wife, in Poſſeſſion, Rev'n, or Rem', “ 
that they are one Perſon jn Law ; yet 
ſuch Cuſtom, he may deviſe to his Wi 
Death. And the Husband may coveni 
with others to ſtand ſeiſed to his Wit 
Uſe, or he may make a Feoftment to i 
Ule, which ſhall be executed by Operaty 
of the Statute ; but if he make a Covent 
with his Wife to ſtand ſeiſed to her U 
it is void. . | | 

The Wife is diſabled to contract wida 
the Husband's Conſent ; but if ce 
had deviſed that his Wife ſhould fell! 
Land, ſhe might ſell it to a 2d Husbat 
for the did it in auter droit, and the Ven 
was in by the Deviſor. 

A Wife cannot deviſe Land to her 


band, for it ſhall be intended to be doit fIVo; 


Coertion. © , pled 


4 
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Cum duo inter ſe pugnantia reperiuntur in 
[eftamento ultimum ratum eſt. 

By ſome Cuſtom, any Land may be de- 
ſed; by others, that which one bas by 
Purchaſe only ; by ſome, any Eſtate ; by 
hers, for L. only. 

By tuch Cuſtom, one may deviſe that his 
xccutors ſhall ſell his Land, and in ſuch 
iſe the Land deſcends to the Heir, becauſe 
the Land, but an Authority only is deviſed, 
d the Exccutors may alien to whom t 
eaſe even without Deed,(before 29 Ca. 2. 3.) 
hether the Ihing deviſed to be fold lie in 
ant, or not, for the Alienee is in by the 
vilor; & con ſuetudo ex rationabili cauſa uſitata 
wat communem Legem; but Cuſtom can't 
ke off the Force of a Statute. 

Where ſuch Power is deviſed to Execu- 
rs, all muſt join in the Sale, and if one 
it, being a bare Authority, cannot ſur- 
ye to the reſt, but if Land be deviſed to 
for L. and then ſuch Power be given to 
or 4 Executors, Cc. and one of them die, 
d then 4. die, the Survivors may ſell, 
during the Life of A. they could not 
„ and the plural Number of them ſtill 
mins. Vet if a Will give ſuch a Power 
certain Perſons, naming them by their 
mes, as to F. S. F. N. F. D. and one 
them die, the Survivors can't ſell, for 
Words of the Will in that Caſe can't be 
hed. But if a Will give Land to Exc- 
ors to be fold, and one of them die, the 
mvors may ſell, for the Truſt, being 
pled with an Intereſt, ſhall: ſurvive to- 
5 gether 
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gether with it. In both Caſes, they u 
_ part at one Time, and part at ay 

er. 

At Law, if one had refus d to fell, th 
others could not ſell, but now by 21 KH 
4. notwithſtanding Part of thoſe to wh 
ſuch Power is devis'd refuſe, the reſt 3 
ſefl. And ſo may ſuch of thoſe to whit 
Land is deviſed to be fold who ate willing 


| | tho' the others refuſe, by a favounh 
| Conſtruction of that Statute. But d 
can't in either Caſe ſell it to the Execut 
that refuſed, for he is Privy to the Wil 
and Executor ſtill, and Executors do ſo n 
ſent the Perſon of the Teftator, that he di 
it nere 2 in all, and every in 
them, and one of them, as Executor, cu 
more contract with another, than the Te 
could with part of himſelf. 
It is ſaſeſt in giving ſuch Power by D 
vile, to limit it to the Survivors or 9 
vor, or thoſe that prove the Will, &c. a 
when an Eſtate is deviſed to Executorstol 
ſold, it is adviſable to appoint, that f 
Profits taken by them before the ale (hal 
| (a) Dyer Aſſets, for otherwiſe they ſhall not. (4) 9 
1 73%. No Cuſtom is allowable but iu 
Excciors a8 has been uſed by Title of Preſen 
105. tion, vix. Time out of Mind. When 
Litt. Set. Time of Limitation of a Writ of Rig 
333. which is a Writ of the higheſt Nam 
was from the Reign of K. 1. it wis h 
That the Continuance of an Ulage ſince i 
Time, was a good Title of Preſcription; 
(b) 2 Rol. (b) quere, Whether by the ſame Reaſen the l 
269. . 
1 
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nuance of an Uſage for 60 Years, can make a 
ule of 12 ſince by 32 H. 8. 2. the 
mit ation of 4 Writ of Right is reduced to that 
ime, for the Practice is otherwiſe. And there is 
ſo another Title of Preſcription, which was 
t Law before any Statute, and this is where 
Cuſtom or Ulage has been uſed de Tempore 
was contrarium, Memoria hominum non 
bil, which is the Way of pleading a Title 
Preſcription, and is as much as to ſay, 
at no Man alive has any Knowledge ta 
e Contrary, or has heard any Proof to the 
DN:Iary. 

3 for the moſt Part is Perſo- 
ll, being made in the Name of a certain 
erlon and his Anceſtors, or thoſe whoſe 
Rate he has, or of a Body Politick, and 
heir Predeceſſors. As when J. S. ſeiled of 
Mannor in Fee preſcribes that J. S. and 
Anceſtors, and all thoſe whoſe Eſtate he 
s in the laid Mannor, have Time out of 
ind had, and uſed to have, Common of 
alture in ſuch a Place, being the Land of 
nother, this is properly Pretcription. But 
ultom is Local, as when a Copyholder of 
© Mannor of D. pleads that within the 
nd Mannor there is, and has been ſuch a 
uſtom, Time out of Mind uſed, that all 
: Copyholders of the laid Mannor have 
ad, and uſed to have, Common of Paſture 
luch a Waſte of the Lord, Parcel of the 
lnnor, For 4 Copyholder cannot lay a Pre- 
ription in himſelf and his Anceſtors, by Reaſon 
the Baſeneſs of his Eſtate. Both Cuſtom 
d Preſcription require Uſage Time out of 
ud, and long, continual, and peaceable 
I Poſſeſlion. 


169 


170 


114. 


Traitors, Felons, Felons of themſelves, | 


ing the King's Prerogative, as Conulancet 
Pleas, to have a Sauctuary, to make a Cy 
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Poſſeſſion. If one preſcribe to have a f 
and a Diſtreſs for it, it can't be avoided h 
Pleading that the Rent was always paid 
Coertion of Diſtreſs. 

Preſcription, being only the Uſage of th 
Country, cannot give a Man a Title þ 
Things that can't ſeiſed as forfeited til 


the Cauſe of Forfeiture appear of Record, 
Deodands, or the Goods and Chattelsd 


2 or thoſe that be put in Exigr 
or can it give a Title to Things highly iu 


oration, Coroner, Conſervators of f 
Peace, Cc. 3 

But Treaſure Trove, Waifes, Eftrag 
Wreck, to hold Pleas, Court-Leets, Hu 
dreds, infange Thief, outfange Thiel, a Pat 
Warren, Royal Fiſhes, Fairs, Markt 
Frankfoldage, keeping of a Gaol, Toll, 
may be claimed by Preſcription without a 
Matter. of Record. And a County Palat 
may be claimed by «Preſcription, and 
Reaſon thereof bona Felonum, Fc. And 
Corparation may be by Preſcription. 

A Title gain d by Preſcription,can't bel 
by Interruption of Poſſeſſion 10 or 20 Ye 
unleſs there be an Interruption of the Rig 
as by Unity of Poſſeſſion of Rent, or Cai 
mon, and the Land charged therewith, df 
Eſtate equally High and Perdurable in bat 

In a Writ of Meſne the Plaintiff preſcridM;;-; 
that the Defendant and his Anceſtors had Th; 


- quitted the Plaintiff and his Anceſtors a: W. 


the Ter-tenant, Time out of Mind, the : ory 
| 


ad that the Feoffor of the Plaintiff's Grand- 
ather, and his Anceſtors had been acquitted 
ime out of Mind, but that ſince no Acquit- 
al had been, and Jadgment was given for 
he Plaintiff, for the SubRance of the Iſſue was 
ound, tho not the Letter; and a Title once 
uned is not loſt by wrongful Ceſſer. So 
here the Plaintiff in Prohibition alledged a 
vdas by Preſcription, and the Jury found 
uch Preſcription 20 Years before, and ſince 
; Payment in Specie, the Plaintift had Judg- 
ent, for the Subſtance of the Iſſue is found. 
And a Commoner that takes a Leaſe for Years 
the Land, may claim his Common after the 
nd of the Leaſe, for the Inheritance of the 
ommon was ſufpended, not extinct, and 
he Title of Inheritance gained by Pre- 
ciption cant be waiv'd in Pais. 

Limitation of Writs is the Time preſcri- 
ed by Statute, within which the Deman- 
Lint muſt prove himſelf, or ſome of his An- 
tors, to be ſeiſed, ſee 32 H. 8. 2. but the 
ad Statute ſhall not be extended to make 
eilin within the Time .. neceſſary 
nſuch Caſes, in which by common Poſſibi- 
ty it cannot be had within it, as in a For- 
dedon in Deſcender, quare Impedit, &c. or 
0 make it neceſſary in ſuch Caſes wherein 
alin is not Material, as in caſe of Rent 
rated by Deed, or reſerved on a particular 
late. By the 21 Ja. 1. 16. He that has 
ight or Title of Entry, muſt enter within 20 
ears, See the Statute. 

There may be ſufficient Proof by Record 
i ir Writing, tho' it exceed the proper Me- 
e Juſory of any Man living; therefoft no Pre- 
nt I 2 ſcription 
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{cription can be againſt a Statute, becuuk | 
is the higheſt Record, unleſs it be tavel hy 
the ſame Statute ; but an affirmative Statut 
as that of Wills, takes not away a Culton. 
nor does a ＋ 77 one, that is declaratired 
the Law, as that Leets ſhall be holdeu by 
ence 2 RE FE... -.: if. 1 
Every Burgh is a Town, non d converh; 
Tho' it be decayed, it ſends Byrgeſles, 4 
Town is ſuch a Place as has, or has had; 
Church, Celebration of divine Scrvice, . 


, 
craments, and Burials. 


O Fillenage. 
116. J) Illenage is, molt properly, when a Villen 
* holds of his Lord, to whom he is Vi. 
| lein, certain Lands, to do to him Villein 9 
| vice, as to carry out the Dung, Cc. and u 
do whatever is commanded by the Lord 
ubi ſcire non poterit veſpere, quale ſervitiu 
feri debet Mane. And Freemen, by tle 
Cuſtom of ſome Mannors, hold by Villen 
Service, and their Tenure is Servile. Wt 
they are free, becauſe their Services are ch 
tain, tho the Tenure be called Tenur u 
Villenage. TRY | 5 
117. If a Villein purchaſe Land, Rent, a 
Common, or any Thing certain, the Lot 
ſhall have it ; but he ſhall not haye a Con 
mon uncertain, for it may be a greate 
Charge to the Ter- ten t; nor ſhall he vont 
in reſpect of a Warranty made to his Vi 
lein; or fue a Bond, or Corcant made FF 
. him, Cc. becauſe Things in Action lie i 
Privity, and can't be transferred. | 


. Leſſee . T. or W. of a Villein ſhall ent Ts 
| „ L J 
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auch hold to him and his Heirs a Villein's 

Purchate in Fee; but a' Biſhop, that has a 

Villein in the Right of his Biſhoprick, ſhall 

bold the Villein's Perquiſite in Fee in the 

lame Right; and a Husband, that has a Vil- 

in in Right of his Wife, ſhall have the 
Perquiſite in her Right. And if Executors ©, in. 
that have a Villein for Years,-enter into 124. b. 
Land purchas'd by him in Fee, the Fee ſhalt 

x Aflets in their Hands. 

If Land be given in T. to a Villan, the 
Lord entring, thall have a Fee determinable 
on the Villein's Dying without Heir of his 
Body, and the Fee abſolute is in rhe Donor ; 
nd tho the Lord after infranchiſe him, yet 
his lſſue {hall not recover, for the Statute of 
unis extends only to thoſe that have Abili- 
to hold ſuch Eſtate. So if Land be given 
o an Alien in T. and K. enter, and then 
mke him a Denizen. 

If a Freeman take Land to hold by Vil- 
lein Service, as to pay a Fine for the Mar- 

age of his Daughter, &c. he ſhall pay ſuch 
fine, and yet he remains free. 

Every Villein is ſuch, either by Title of 
Preſcription, viz. that he and his Anceſtors 
ave been Villeins Time out of Mind; or by 
ls own Confeſſion in a Court of Record. 
Every Court of Record is the King's 
durt, tho the Profits may be anothers ; if 
he Judges of ſuch Court err, a Writ of 
Error lies; the Truth of its Records ſhall 

tried by the Records themielves. But 
tle Proceedings of Courts Baron may be 
fend, and tried by Jury, and a Writ of 
alle Judgment, not ot Error, hes on their. 
| I 3 judg- 


118. 


119. 
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n And they can't hold Plea q 

ebt, or Treſpaſs, if the Debt, or Damagg 

amount to 40. or of Treſpals quare Vid 
Armis, 

The Iſſues born after ſuch Confeſſion an 
Villeins, tlloſe born before are free. 

It a Villein purchaſe Lands or Good 
the Lord ſhall have em, but if he alin 
them, or they deſcend, or eſcheat, or ben. 
cover'd ia ceſſavit, before the Lord enter, 
he cannot enter, nor claim them, for he 
had only a Poſſibility beſore Entry, an 
neither jus in re, nor ad rem. If the Ville 
be diſſeis d, the Lord may enter; (For hi 
Kight of Entry can't be talen anay by th 
Brongful Act of the Diſs or ;) but he cannot ei- 
ter after a Decent caſt, until the Villein hy 
recovered the Poſſeſſion. If a Villein being 
Ten't T. diſcontinue, the Lord can't enter 
till the Iflue has recover'd in Formedon, |f 
a Villein buy Goods real or perſonal, an 
ſell em, or make Executors, and die, before 
the Lord ſeiſes em, or if a Nief buy Goods 


and take a Hueband before the Lord feilg 


the Goods, he can't ſeiſe em. But if ile 
Lord ſeiſe Part in the Name of all, or chain 
the Goods within View, which amounts toi 
Sciſufe, like the Claim of a Waid in View, 
this velts in the Lord all the Goods that thx 
Villein has or may have. Note, Bon, 
Os ſignifies all Chattels real or pe- 
Oni. 

But the K. may enter into Land pu 
chas d by lis Villein, or ſeiſe his Goods 
notwithitanding ſuch Alienation; but b 


ſhati not have the Meſne Profits ot the wes 
fort 
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fore the Office found, for his Title is by 
he Seilure : But the Property of the Goods 
«in the K. before any Office or Seiſure. 

If a Villein purchaſe a Rev'n, the Lord 
ny come on the Land, and claim it, and. 
F thit Claim it is in him, for it can be 
aim d only on the Land, and his Entry 
or this Purpoſe is no Treſpaſs ; ſo if a Vil- 
ein purchaſe a Rent, Common, Ce. 

If the Villein purchaſe an Advowſon, 
he Lord may come to the Church, and 
aim the Advowſon, and by ſuch Claim 
he Ad vo ſon is in him; lo it the Church be- 
ome void, the Lord may preſent in his own 
lame, and gain the Inheritance, for tho' 
hz preſent Avoidance be fo far in the Na- 
re of a Choſe in Action, that it can't be 


5 

zusferred by the Act of the Party, yet it 
not merely a Choſe in Action, for the 
band may preſent to a Church become 
oc in his Wife's Life. 


A Prelentation 18 a Patron's AR offering | 


uch a Church, in theſe or the like Words; 
reſento Vibis A. B. Clericum meum 4d Eccle- 
wn de D. This may be done by Word as 

rell as by Writing, and if it be by Wri- 

ng, it is no Deed, but in Nature of a Let- 

r to the Biſhop, and therefore the K. 

4 preſent by Word, as well as a common 

orion; 

If the Lord preſent for Money given by 

he Clerk, or any other for him, ſuch Inſti- 

uon gains not the Advowſon, but is 
erely void by 31 El. 6. tho the Clerk 

new not of it. And whereas at Law ſuch* 
I 4 Inſtitu⸗/ 


Clerk to the Biſhop to be inſtituted to 
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Inſtitution, Cc. were only voidable, thy 
they. are now abſolutely void; and if; 
rightful Patron preſent Simoniacally, J 
ſhall have the Turn; but if an Ulung 
reſent Simoniacally, the rightful Patra 
ſhall preſent. And the Statute ſays, thy 
from henceforth ſuch Clerk hall þ 


adjudged a diſabled Perſon in Law, to hn * 
and enjoy the ſaid Benefice, and this bein ip 
an abſolute and direct Law, and made fy TH 
Suppreſſion of Simony, the K. can't diſpenk..; | 
with it by any Grant, with Non obtaut3... 
And now by 1 W. M. Seſs. 2. c. 2. it iu ro 
clared and enatted, That all Diſpenſation aii 
Non obſtante of any Statute are void, and U x 
the Power of ſuſpending Laws is illegal. 7% 
A Villein 1s either Regardant, or in ane 
Groſs; A Villein Regardant is, when onehy boſe 
a Mannor, to which a Villein is Regards 
and he, or thoſe whoſe Eſtate he has, lay, 
been ſcifed of him and his Ancefion , 
Villeins and Niefs +5 35 wy to the fn 
Mannor, Time out of Mind. Such Vila, „, 
granted to another, is in Groſs, So if A Re 
and his Anceſtors have been ſeiſed of Mal 
and his Anceſtors as Villeins in Groſs, 1 
a Villein in Groſs, er 
He that would have a Thing that lics Mude. 
Grant by Preſcription, muſt preſcribe Mint. 
himſelf and his Anceſtors, not in him. 
and thoſe whoſe Eſtate he has, for he can, 1; 


not have their Eſtate without Deed, whic 


muſt be ſhewn. But of Things | rear w 
or appendant, one may preſcribe, that ie. 
and thoſe whole Eſtate he has in the Mary = 


nor or Land to which ſuch Things are Re my 
9 PET gardum, a 
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1 Grant by a ge Eſtate, yet where it is but 
Conveyance to the Thing claimed by Pre- 
ription, a que Eſtate may be alledged of a 
hing lying 1n Grant, as one may preſcribe 
at he and his Anceſtors, and all whoſe 
fate he has in an Hundred, have Time 
t of Mind had a Leet, for the Title to the 
mdred is not in queſtion, but whether the 
et be incident to the Hundred. And the 
lantiff in Bar of an Avowry may alledge 
que Ejtate in the Lord, as (a) that F. &. 
hoſe E/tate the Lord hat in the - Seigniory re- 
ard ro him, &c. for if he, under whom the 
yd claims, had no Title to the Services de- 
unded, the Lord can have none, nor ſhall the 
laintiff be bound to ſhew the Conveyance he is 


| Na | NL | 
egularly, the Plaintiff - or Demandant 
ball not entitle themſelves by a que Effate, 
Wt the Ten t or Defendant may, At ſo may 
e Plaintiff in Replevin after Avowry 
ade, for thereby he becomes as Defen- 
ant, One may plead a que Eftate of a Te- 
ncy in T. or of an Ellate L. if he aver 
ie Life of Ten t in T. or Ten't L. For at 
w ſuch an gow mig ht have been gain d by 
4 00 ut one cannot plead a que 
Hate of a Leaſe Y. in himſelf : Becauſe a Title 
4 Leaſe J. cannot be had but by Grant of the 
arty, or Act of Law. Tet one may plead 4 que 


"77 


er ; 
unt, Cc. have been ſeiſed of ſuch 
ing, as Regardant or Appendant to ſuch 
nor, Cc. Iime out of Mind, becauſe the 
a nnor, Cc. might paſs without Deed; 
, nd tho a Man can't claim a Thing that lies 


a) Bro.que 
Eſt ate 3. 


Bro. que 
Eſtate 1. 


190. 3 Lev. 


jute of a Leaſe T. * a (b) Stranger, becauſe ©) Ir. 
. J 19. 
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he is not privy to his Title, A Diis or, 6 
or any other in the Pos, may plead a 
Eſtate. But every Ten't that pleads it nu 
alledge it in himſelf, and not in thode n 
the mean Conveyance from whom be 
claims. 


Nothing but a Villein is ſaid to be Re. 


ö 1 

ardant to a Mannor, Cc. but an Ad.. 
— and other Things may be Appendan, . 
Inheritances Appendant, or Appurtenant, u. 1 
ſuch as belong to others more worthy. Ap . 
pendants are always by Preſcription, by + 
Appurtenants may in ſome Caſcs be crea Mer 
at this Day, as if one grant to another an 3 
lis Heirs Common of Turbary, to be (pay - 
in his Mannor, or Common in ſuch bo 
Moor, for his Beaſts levant and couchut 11 
on his Mannor, by ſuch Grant the Con = 
moiis are appurtenant to the Mann wy 
Both Appendants and Appurtenants areal F. 
led in Latin Pertinentia, and paſs by ti Char 
Grant of the Mannor to which, &. Tong 
If A. have a Mannor to which the Roy: "We: 
Franchiſes of Waife and Stray are appel nay 
dant, and convey the fame to the X. 17 
ſaid Franchiſes are thereby re- united to tl Ave 
Crown. But if X. grant the _— 1 the 
large and ample a Manner as A. | 4 — 
Ce. it is ſaid that the ſaid Frarchiſes 7 
be appendant again, or rather appurtens = 
to the Manuor. | | Wit: p; 
Preſcription can't make Land N Th, 
to Land, os Things incorporeal to Tung tre 
corporeal, but it may make Lan 1 5 * 
dant to an Office, or Advowſons, V1 1 


Common, Cc. to Land. But it a, 105 
5 


Of Villenage. 


, WEſovers of Fewel to be burnt, or a Seat in 


Eccleſiaſtical; for the Appendant and 
hing to which, &. muſt agree in their 
1 0 8 i 

The Thing to which another is appen- 
dint muſt be of perpetual Subſiſtence, there- 
forean Advowſon, appendant to a Mannor, 
i in truth appendant to the Demeſnes, not 


becomes Parcel of the Mannor of D. by E\-. 


lad the Corody had but his Habitatron in 
It, as a Fellow of a College has in his 
Chamber. As for Offices in Fee to which 
Land may belong, they are in perpetual 
Subliſtence, either being in Eſſe, or in that 
Itty are grantable over. 


Advowſon is appendant, make a Partition 
of the Mannor without ſpeaking of the Ad- 
Towſon, or make Compoſition to preſent 
inſt common Right, yet it remains ap- 
pendant; but if it be expreſly excepied upon 
be Partition, it becomes in Groſs. 

N There be four Kinds of Common of Pa- 
ure, 

1. Common Appendant, which of com- 
mon Right belongs to arable Land for vets 
that 


Church, appendant to Land, but only to 
n f Houſe, Nor can it make a Leet, that is 
" WTcnporal, appendant to a Church that is 


to the Services. An Advowſon is appen-- 
dant to the Mannor of D. of which the 
Mannor of S. 1s holden, the Minnor of S. 


cheat; the Ad vowſon is ſtill appendant to 
he Mannor of D. only. Where a Corody, 
plich may be extinguiſh'd, was ſaid to- 
wwe a Chamber Parcel of it, there he that 


f Parcenerg of. a Mannor, to which an. 
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Put an Excuſe of. Treſpaſs, and no Min 


- thither themſelves, and either of the Parti 
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that lerve fof XI. intenance of che Plotith, 
as Horſes arid Oxen to plough the Lat, 
Kine and Sheep to compeſter it; and fa 
ſuch Common, there is no Need to pie. 
8 
— for Beaſt not commons 
1 as Swine, Goats, Cc. and this carft h 
had without "Preſcription. Common Ap- 
pendant, becauſe it is of common Right, 
ſhall be apportioned by the Commonery 
urchaſe of part of the) Land, in which he 
th ſuch oe Pang but Common A ppur: 
tenant ſhall be extind by the Commoner) 
Purchaſe of part of the Land in which, &. 
both Common. Appendant and Appune 
nant ſhall be apportioned by Alienation d 
rt of the Land to which the Common y 
App ys or Appurtenant. 
Common pur Caſe de Vicinage, whit 


n put his Beaſts i into. the Land in whid 
he bas ſuch Common, but they mult eſcape 


that has ſuch neighbouring open mij 
encloſe 2 the other. 

4. Common in Gre; be belong 
to no Land, and mul be by W. Titing a 
Preſcription. 

Some Commons are for : a certain Numb: 
of Beaſts, ſome are certain only by. Conte 
quence, as Common for. ſo many ,Bealts: 
are Levant and Couchant. on ſuch a Ma 
nor, '&c. Others _ 55 rt RE as Comma 
Sans nombre in Groſs, and yet in, all tk 
"Cafes the Ten t o th Land "mult ferd te 
too. | 


aide b 
fe t 


Comm 


07 F illenage. 
Common Appurtenant to Land is only for 


Alt levant and couchant thereon, and if he 
ut has ſuch Common put in other Beaſts, he 


amber of Braſts, may licenſe a Stranger to 
in his Beaſts. 

Common 1n one Mannor appendant to 
other, is appendant to the Demeſnes, and 
ot to the Services; therefore if any of the 
enancies eſcheat, the Lord ſhall not en- 
raſe his Common by Reaſon thereof. One 
nt preſcribe to have Communiam Paſture, 
Mr keis, or Liberam Piſcariam, and ex- 
ude the Owner of the Soil, for it is againſt 
he Nature of a Common; but one may 
preſcribe to have ſolam veſturam Terre, 
rom ſuch a Day to tuch a Day, and exclude 


181 


4 Tr eſpaſſer . (a) But he that claims the (a):Saund, 
le Paſture of Land, or Paſture for 4 certain 35. 


be Owner of the Soil; (b) but it has been ( vent. 
peſioned whether one can preſcribe to have ſo- 301. 


An Velturam, or paſturam Terræ at all ' Saund. 
pe ines, ſo as wholly to exclude the Owner of the: Sund. 
rom feeding there, but one may preſcribe 326. 

78 ve ſeparalem Piſcariam, and exclude the 


Uaner of the Soil wholly from fiſhing, for he has 
ul the Profit of the Soil and the Water, &c. 
The Dils'ee of a Mannor may prelent to a 
burch appendant before he re- enters into 
be Mannor, but he can't uſe Common ap- 
pendant, becauſe it would be a Prejudice to 
le Ten't of the Land. — 5 
One may confeſs himſelf to be a Villein 
ina Court of Record, and thereby he be- 
cones a Villein in Groſs. As if in a Pre- 
che brought againſt a Man, he confeſs him- 
gef to be a Villein to A. he is by this his 
Villein 


4 —_— 


— — 
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Villcia for ever, tho the Demandant reg 


tliat he was free. at the Time of the Wri, tes 
and the Jury find that he was fo. Ina . 
tive habendo, if the. Plaintiff: offer to pro 192 
the Villenage by the Detendant's Kindia ne 
and the Uncles of the Defendant, being ew}, 
mined in Court, confeſs themſelves Villein ly : 
to the Demandant, and this be entred in. 
Record, they are made Villeins thereby uin 
ever. But if one come into Court extraju-W] - 
dicially, and confeſs himſelf a Villein Moe 


. S. he is not bound thereby, for th 
owt has no Authority. to take his Con. 
ſeſſion. 

A Man that is a Villein is call'd a Vil 
lein, a Woman is call'd a Nief; and a We 
man outlawed is ſaid to be waiv'd, for! 
is not {worn to the Law, as Men are at it 
Age of 12, or more, therefore ſuch are {a 
— be Llagati, Women Waiviate, id eſt, D 
Ic. | 
If a Villein marry a Free-woman, thet 
Iflue is Bond; if a Free- man marry-a N 
the Iſſue is free, for Husband and Wife at 
one Perſon in Law, but by the Civil Lav 
partus ſequitur Ventrem. A Baſtard cannd 
be a Villein, unleſs he will confeſs: hunk 
ſuch, quia nullius Filius eſt, for as he can n 
ceide no Benefit of his Parents by his Birth, 
ſhall he have no Prejudice thereby. And thi | 
Force if the ſaid Maxim he happen to be.in 
letter Caſe than the lan ful Je, yer the L 
will not make an Exception from it to the Pri 
dice of Freedom. A Baftard. is not ſuch 
Son in Conſideration whereof an Uſe m 
be rais d. A Child born. more ay n 

ont 
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Months after a Man's Death can't be repu- 
ted his Son. N 
A Villein may bring all ſorts of Actions 
zgainlt any but his Lord, but he can bring 
no Action againſt his Lord, whether he 
have an Eltate of Inheritance in him, or on- 
ly an Eſtate L. or J. Cc. But if the Lord 
mke a Leaſe of his Villein, he may briug 
an Action againſt the Leſſor during the 
Leaſe: And a Villein may bring an Appeal 
of the Death of his Anceſtor againſt his 
Lord, and if it be found for him, he is in- 
Fanchiled ; and by the general Purview of 
the Statutes, which give an Appeal of Rape, 
a Nief may have an Appeal of Rape againlt 
er Lord: Bur a Villein cannot have an Ap- 
peil of Robbery againſt his Lord. 
A Villein as Executor, ſhall have an 123. 
Action of Debt againſt his Lord, and if the 
Lord take from him Goods which he has as 
xecutor, he thall have an Action of Treſ- 
pals againſt the Lord, and recover Damages 
o the Teltator's Uſe. And he is not in- 
anchiſed - by ſuch Action, if the Lord 
ke Proteſtation that he is his Villein: But 
the do not, the Villeta becomes free, tho“ 
© Matter be found for the Lord, and 
oanſt the Villein. But a Proteſtation ſaves 
im that takes it from being concluded by 
s Plea,if the Iſſue be found for him, (a) and. -;)8iach of 
it ſhall,” as it ſeems, tho it be found againſt Law, 359. 
bm, if . he. could not plead the Matter nhich 
ates by Proteftation ; as where one enters into 
Yuranty and takes by Proteſtation the Va- C . _ 
ue of the Land, this thall ſerve him as LD N 
the 


_ - Heir to his Father in one County, and a 


Maoman in not ſo m aittial in this Caſe, «i 


is alledged, which is moſt certain and neu. 
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the Value, albeit the Plea be found again} 
—_ | 1 
Every Tryal ſhall be from the Neigh. 
bourhood of a Town, Parith, Hane, 
Mannor, Caſtle or Place known out of 
Town, Cr. as ſome Foreſts and fucl+like 
within the Record, within which the Il: 


eſt thereto; as if a Fact be ailedged, in 
R. s Street, in parochia Mar. in civitate Webs 
mon. the Viſne ſhall come from K. Sire, 
for being generally alledg'd it ſhall be 
eſteemd a Town; but if the Words hl 
been, in quadam platea vocata K. Street, Oc, it 
ſhould have come from the Pariſh, for no 
Viſne can come from a Street. Tho a Px 
riſh may contain diverſe Towns, yet being 
generally alledged, it ſhall be intended to 
contain no more than one, unlets the Par 
ſhew the Contrary, If a Treſpaſs be ab 
ledged in D. & null tiel Ville be pleaded, 
the Jury ſhall come de corpore Comitatu 
for to award the Venire to D. would be 10 pr 
judge the Queſtion. If it be alledged inD. 
and S. & null tie! Vill de D. be pleaded, if 
{hall come from S. If a Mannor be al 
ledg'd in a Town, the Viſne ſhall be fron 
the Town. | 1 

In a real Action, if one demand Land: 


ledge his Birth in another, and it be den 
that he is Heir, it. ſhall be tried whe 
the Land lies; for Vit being born of ſuct 


being marriti to the © Perſon from whom 


claim 
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aims, which may be preſum'd to be beſt known 
there the Land lies; but if he demand Lands 
« Hen and Heir to a Woman, &. it (hall 
e tried in the County where the Birth was 
edge d, for if he can prove his Birth of ſuch 
Woman, he muſt be her lanful Iſſue, n hom ſo- 
er ſhe were married to, and the Preſumption 
Lan ſhall be in favour of Legitimation. So 
here Baſtardy is generally alledged, mata- 
ir mutand is. 

If one plead Letters Patents, and the 
ther plead non conceſſit, it ſhall not be tryed 
here they bare Date, but where the Land 
es, for the Iſſue is not whether ſuch Patents 
ere made, (for they are Records, and can- 
t be denied, ) but ny the Land paſid by 


When the Iſſue extends to a Place at Law, 
d to a Place in a Franchiſe, it ſhall be 
ed at the Common Law. 
Tho' the Venire be awarded to the Coro- 
ers where it ought not, or the Viſne come 
an a wrong Place, yet if it be done by 
onſent, entred of Record, it 15 good. 
But by 4 & 5 Annæ 16. Yenires out of the 
Wts at WW eſtminſter, Fe be de corpore 
omitatus, except in Proſecutions Criminal, 
n penal Statutes. 
in an Action againſt two, one pleads to 
Writ, and the other to the Action, tlie 
e to the Writ ſhall be tried firſt, for if 
be found, it abates the whole Writ. In 
ſelpaſs,one pleads Not guilty,and the other 
leaſe, the Plea of Releaſe thall be tryed 
el % tor if it be found true, the other De: 
A dant ſhall take Advantage ot it. But in 


ain real 
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real Actions one ſhall have no Benefit of tl; 
other's Plea ; therefore, tho the Plea of oy 
go to the Whole, yet both fhall be tg, 
for each Party may loſe his Part by hy 
Mil-plea, It there be an Iſſue for Part, an 
Demurrer for Part, the Court may (ire 
the Tryal of the Iſſue, or judge the Demur: 
rer firtt, at their Plcalure, 

126. An Iflue is a ſuigle, certain, and mts 
rial Point, iſſuing out of the Allegations d 
both Parties. 

Being taken generally, it refers to th 
Count, not to the Writ; as in Account, 
the Writ charges the Defendant generally 
to be Receiver to the Plaintift, the Count 
charges him elpecially, as Receiver by th 
Hands of T. he pleads that he was not Receiy 
modo & forma, this refers to the Count, f 
that he ſhall only be charged with the Re 

ccigt, by the Hands of 7. 

, An Iſſue ſhall not be join'd on a Neg 
tive Pregnant, as ne dona per le fait, nu 
implies a Gift by ome other Conveyance ; ſo it 
the Court muſt be in doubt, nhether the Pant 
Por to have judgment, tho the Iſſue be jou 

or him, 

An Iſſue join'd on an abſque hoc, 0% 
ought to have an Affirmative after u, Lf 
he that traverſes the others Plea, ought Wt ! 
conclade, hoc petit quod inquitatur pet Fi 
triam, if he be Plaintiff, or de hoc pont ſe fu 

Ny. 353. per Patriam, if he be Defendant ; becauſe, fn 

pl-:9. haps the other Party may demur, but 0 (0 
cluſion ought to be made by him that Meade 
Matter travers d, upon his re-affirming 0f ii 
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An Iflue regularly ought to conſiſt of an 

firmative and a Negative; and two Affir- 

atives (hall not make an Iflue except in 

cial Caſes, as (a) nhere the Defendant (*) ©: 

alt that the Plaintiff was born in France; e 

he replies that he was born in ſuch a Place 

England; this is 4 good Iſſur, for if he 

wild traverſe the Birth in France, it could 

y be tryed. Sometimcs an Iſſue is good, 

o the Afhrmative and Negative be not in 

ccile Words, as if in ati Action of Debt 

Rent by Leſſor Y. the Defendant plead 

ut the Plaintiff had nothing 1n the Land 

the Tune of the Leaſc, and he reply, that 

was ſeiſed in Fee. For the dirett Traverſe 

the Plea, viz. That he had ſomething in the C.o. Jac. 

{ zould not decide the Gn, for he might Bi. 

ve an Intereſt as Leſſee M. and yet not be able 

nale a Leaſe J. 

dome negative Pleas are Iſſues of them- 

Ives, and he that pleads them, may con- 

ule, & hoc petit quod inquirathr, & c. as 

here the Demandant counterpleads a Vou- 

xr, that neuher the Vouchee nor his An- 

lors had any thing in the Land, he ſhall 

pclude © hoe petit, &c. or where one 

ads in Avoidance of a Fine, quod partes 

uv nilil habucrunt, he may make the like Con- 

hon, for either of theſe Pleas being ſound ſor 

mithat pleads them, nil make an End of the 

ater ; and the Affirmasives direttly contrary 

theſe Pleas, viz. that he and his Auceſtors 

| ſometking in the Land in the firſt Caſe, or 
partes finis aliquid habuerunt in the 

und, are not only uncertain, but immaterial, 


if either he or any of his Anceſtors nere Y 7 
e 


— 
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ſed in the firft Caſe, or if either of the Pa 
to the Fine were ſeiſed in the ſecond, it is ff 
=_ n So if x _ in a by 4] Done 
plead nunques ſei ower, he {hall con. 
clude, & de hoc — ſe ſuper Patriam, &. 

Iſſue ſhall not be taken whether a M. 
man be with Child by her late Husban 
for Filiatio non, poteſf probari. | 

The Lord can't maim his Villein (i 
diſable any Member of his Body, ſo wt 
make it unfit. for Fighting, which can h 
expreſſed by no other Word: but Maybe 
vit,) becauſe the Life and Members of exe 
Subject are under K.'s Protection, that the 
may ſetve him and their n i 

e 


fineable for a' Man to maim himſelf. If He 
Lord maim his Villein, the Villein b 
have an Appeal of Maim againſt him, ; 
in ſuch Adtion he can only recover Dim An 


ges, which the Lord may take from hy 
again, but the Lord ſhall be indiQed fort 
and grieyouſly fin d and ranſom d. 
Fine and Ranſom do both ſigniſy d 
{ame pecuniary Puniſhment, call d a Fin 
becauſe it makes an End for the Offen 
with K. a Ranſom, becauſe it reden 
from Impriſonment, for regularly he tin 


fined, is 1mpriſon'd till it be paid. Ancien 
ly he that was guilty of Maim, loſt Me. 
tame Member, therefore the Writ was FW. 4 
nice Mayhemavit, and tho at this Day DW ig: 
mages only are recovered, yet the Word e: 


lonice is retain d. By 22 Ca. 2. 1. Slitting 
Noſe, or cutting off Noſe, or Lip, or cit 
off, or. diſabling any Limb, or Member, n 


In 


% 
* 
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tent tio maim, vr disfigure, is Felony without 
erg). 
15 Amercement, in Latin call d Miſeri- 
lia, differs from a Fine, in that a Capia- 
r (hall not be awarded for it, as it ſhall 
a Fine, and it ought to be aſſeſs d mo- 
ntely, and affeer d by ones Equals, or elſe 
Writ de moderata Miſericordia lies. The 
aſon why the Ten't or Defendant is 
cd, is for his Delay in not rendring the 
ing demanded at the Day, according to 
Command of the Writ ; and therefore if 
before Judgment pardon the Delay, 
bich is the original Cauſe of the Amerce- 
ent, he diſcharges it, tho he be not fully 
atl'd to it before Judgment. If an Infant 
(ging the Plea come to full Age, he ſhall 
be amerc d, but for his Delay after his 
e | 
And if the Plaintiff be nonſuir, or Judg- 
ent be given againſt him, he hall: 
dec d pro falſo Clamore; ſo (hall he be 
rc d, where the Writ abates by his own 
ch but not when it abates by Act of 
dd. Thoſe that find no Pledges, ſhall not 
anierc'd as K. Q. Ts. e 
There are, ſix Sorts of Perſons diſabled to 
Ing any Action, and if they do bring one, 
Ane may be demauded if they ſhall be 
wcred. 5 1 
. A Villein is diſabled to bring an Acti- 
againſt his Lord. : 2 
He that pleads in Diſability, ſhall. but de- 
( the Wrong and the Force, and ſhew 
tn the Plaintiff is difabled, and demand 
"moment if he {hall be anſwered. But 
» One 


189 


127. 
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(a) 3 Lev. 
182. 


5) 1 Lu-. 07 nit hout making any Defence, and ſo (Y. 
(9) 1Lur.) ſeems that 4 Min may plead dther Plewi 


(c) 1 Lut. 7. q0 ipſe deſendere debet, or (c) thus, efend 
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one can neither plead in Diſability, of ut 
the Juriſdiction, unleſs he make himk c. 
Party by this part of the Defence. $0 
For (a) the Defendant in Ejettment may pla 
that the Land is ancient Demeſne, either zi 


Abatement nithout making any Defence ; but tl 
ſareſt Way is to plead venit & defendit vin 
injuriam, #ithout adding any more; but aft 
full Defence, (which 1s thus, defendi 1j 
C injuriam quando, Cc. & damna, & "equi 


vim & 1njuriam quando, &c.) one canine 
lead in Diſability, nor to the Juriſdiche 
t is ſo neceſſary for the Defendant to mk 

lawful Defence, that tho he plead a ga 

Bar without it, Judgment ſhall go agi 

him. If the Lord plead, that the Plaintiff 

his Villein, and it be found that he is fie 

and the Lord bring Error, this does not i 

franchiſe the Villein, nor needs the [a 

make Proteſtation, while the Record 1 

Force. | | 

None at Law could ſue, or defend 

Attorney, without Writ or Warrant f 

do; but by one call'd Reſponſalis he might, 

Caſe of Extremity, ſhew the Cauſe of 

Abſence, and certify on what Tryal 

would put himſelf, And one may hare: 

Efloign, or a Protection caſt for him by 

Stranger. | x 
2. He that is outlaw'd, (as any onel 

be that is paſt the Age of 12,) or has ahi 

the Realm, is difabled to ſue an Achon 
his own Right during the Outlaw, 
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ut he may ſue in autre Droit as Executor, 
*, and he may bring a Writ of Error to 
ererſe an Outlawry, he may likewiſe bring 
n attaint by 23 H. 8. 


One that is outlaw'd in the County Palatine of 
ancaſter is diſabled to ſue at Weltminſter, but 


r the former is 4 County Palatine by Parlia- 
ent, the latter by Prefeription only. 
When Outlawry is pleaded in Diſability, 
e Record mult be thew'd forth preſently, 
þ pede Sigilli, unleſs it be in the fame 
ourt; but when it is pleaded in Bar, a 
hy ſhall be given to bring it in, if it be 
enied. 

judgment given by the Coroners in the 
dunty, does not dilable a Man, till the 
nigent be return d, and the Outlawry ap- 
r of Record. 

Not only an Appearance in Deed, but a 
urchaſe of a Superſedeas out of the Court 
here the Record is, which is an Appear- 
ce of Record, avoids an Outlawry, whe- 
er it be delivered to the Sheriff before the 
nto exactus, or after. 


t, /e Plaintiff demand a Day to anſwer it, 27. 
{14 before the Day purchaſe 4 Pardon, he is 

al Wfored by the Pardon. 

ve Where the Ground of the Action is for- 


ted by. Outlawry, it may be pleaded in 
It; as in Debt, Nen Sc. but where 
Ground of the Action is uncertain, and 
r forfeited by Outlawry, it can be plead- 
In Diſability only. 

3 Proceſs 


ne outlawed in Cheſter or Durham is not, 1 Vent. 155. 


(a) If Outlawry be pleaded in Diſability, () ;4 E. 4. 


+ 


* 4 " 
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Cro. Car. 
601. 


Vid. up. 11. 


Liege Man, or Subject, to his Liege La 
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Proceſs of- Outlawry lies in all Adiay 
N Vi & Amis, by Common Law, ay 
y Statute, in Debt, Detinue, Accoun 
Covenant, Annuity, Caſe, Cc. 
Formerly any one might execute an Ou 
law, now the Sheriff only, tho' he be on 
la wed for Felony. 

3. An Alien is diſabled to bring a 
Action, and if he do, the Ten't or Det 
dant may plead that he was born in ſuch 
Country, out of X.'s Ligeance, end demand 
Judgment, Cc. But it is not enough to lx 
that he was born out of the Realm, for o 
may be born out of the Realm, as in 4 
land, Ferſey, &c. and yet within 'K.'s I 
geance. And the Child of a Merchan, 
ving beyond Sea, is a natural Subject, thi | 
be born beyond Sea. | 

Denizen, either ſignifies a natural be 
Subject, or one priviledg d by K. s Let 


Patents; theſe may be en her general, g 0 
ing quod ille in omnibus . 5. 
ctetur, & gubernetur, tanquam ligeus wii; 


c. or they may be particular, enabling a 
to ſue only. ö 
Ligeance is the faithful Obedience d 


or Sovereign, And Ligeus is ever taken | 
a natural born Subject. 

Ligeance is either perpetual, or tempor: 
the firlt is either by Birth, quam nem q 
rare poteſt, nec Patriam euere, or by On 
of Naturalization, or Denization. 
ſecond is either local, which laſts as lot 
as an Alien lives under KX.'s Protectio 
and makes him indictable of High Tre 

2 | 
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contra ligeantie ſue debitum, Cc. or li- 

ited, as when one is made a Denizen on 

ondition, or for Life, or in Tail Male, or 

cial Tail, &c. L | . 

An Alien being a Prior may ſue in Right 

his Houle, he may (a) ſue as Admini- (a)Cro.Ca. | 

ur, &c. And an Alien, whole X. is in 9- | 

ague with ours, may bring perſonal [ 

Hons in his own Right, tho' he can 

ing no real Action; but an Alien Enemy 

in bring neither a real nor perſonal Acti- | 

and if he do, the Ten't or Defendant 1 

y either plead in Diſability, or conclude 4 

the Action, 

4 Perſons attainted by Judgment againſt 

em on a Writ of Premunire, are diſabled 

bring any Action, for. by ſuch Judgment 

ey are out of K. 's Protection, forfeit all 

jr Lands in Fee-Simple, and Goods, and 

e ſubject to Impriſonment for Life, and, 

nu former Days, they might have been kil- 159, 
l by any One, as being Enemies to K. 

llo every one attainted of Treaſon, or Fe- 

oy, is diſabled to ſue any Action, for he 

dead in Law. 

There is a general Protection of K. which 

ends to all his Subjects, Denizens, and 

en Mens within the Realm, and is lolt by 

gment in Præmunire; and there is a par- 

ular Protection by Writ, of which there 

Vo Kinds. | | 

The firlt is for the Safety of one's Perſon, 

d Poſſeſſions, from | unlawful. Violence, 

ich is called a Protection cam claꝶſula no- 

„ from the Word Nolumus in the 

nt, by which ſuch Protection is granted; 

K and 


Vid. ſupra, ible. A Protection granted to the H 
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and this is no more than the Law implitz i 
X. general Protection, and all. Writs ſa 
ſuch Protection, are of Grace, ſaving one 
which a ſpiritual Perſon oy of Right, 
ſue forth for himſelf, and his Farmers, thy 
their Goods be not taken againſt their Wi 
by K.'s Miniſters, &c. | 

The Second is for the ſtaying of Sit 
and is call 'd a Protection cam clauſula wh 
mut, from theſe Words in the Writ by 
which it is granted, volumu quod intrin 
fit quietus de omnibus placitis & querelis, 

Of theſe Protections. for the Staying « 
Suits, there are four Sorts. 1. Quia Pra 
rus. 2. Quia Moraturus, (viz. tor one thi 
is to go, or ſtay, beyond Sea, on K.'s Buſ 
nels.) 3. Quia indebitatus nobis exif 
4. Quia impriſonatus ultra mare, for on 
{ent into K.'s Service, beyond Sea, who! 
unpriſoned there. 

As to the Protections Proſecturæ, & M 
rature, theſe nine Things are to be 0 
ſerved. 


1. The Cauſe for which they are grants * 
mult be ſet forth in the Writ, that it mn cept 
appear to the Court that they are grant, 
for the publick Good, and the Service 4 
the Kingdom, either in War, or in Ne! 
tiations of Peace, Cc. War; 
2. They may be granted to Men wih exe] 
Age, and to Women in three Caſes, ll a 


lotriæ, ſeu obſtetrix, ſeu nutrix; but not io 
Corporation Aggregate, becauſe it is im in Ba 


band, ſhall ſerve for the Wite. Ren 
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Regularly a Protection can be caſt only 
for the Ten't or Defendant, but not for the 
Plaintiff or Demandant, or one that is an 
Actor in nature of a Plaintiff, as an Avow- 
ant, or the Garniſhee after Appearance, &c, 
But it may be caſt for a Vouchee, Ten t by 
Receipt, or Aid Preyer, when the Deman- 
dant has granted the Voucher, Cc. where- 
by they are made privy. It may alſo be 
al for the Garniſhee, at the Day of the 
Return of the Scire Facias againſt him. But 
it cannot be caſt for an Officer of K.'s Re- 
ceipt, or of a Court of Record whoſe At- 
tendance is 3 

A Protection caſt by one Defendant, puts 
the Plea without Day for all, except in Treſ- 
paſs, and Actions in the Nature of Treſ- 
pals, where each may anfwer without the 
other; and in Treſpaſs, Protection for one 
ſerves for all, if they join in Plea, or if 
they plead ſeveral Pleas, and one Venire is 
awarded againſt all. 

3. By 13 K. 2. 16. Protectio profecturæ is 


cept for a Voyage Royal, but Protectio Mo- 
rate may. | 3 

A Protection can't be allow'd, but when 
the Party has a Day in Court, therefore it 
an t be caſt againſt any Writ of Execution, 
txcept a Scire Facias. | 


A Protection caſt at Niſ prizes ſhall fave a 


If 1t be afterwards diſallow'd for Variance, 


Wiic Default is not fav'd. 


K 2 | If 


not to be purchas'd' hanging the Plea, ex- 


I95 


Default, tho' it be repeal'd before the Day Vid. infa. 
in Bank, becauſe it was once well caſt; Bite 205: 0 
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Tf a Man have a Protection, and ng. 
withſtanding plead a Plea, yet at anothe 
Day of Continuance it may be caſt, 

Neither of theſe Protections ſhall endure 
more than a Year and a Day after the Te, 
if they are teſted 7 Fan, and allow'd pro uy 
Anno, the Re-ſummons ſhall be 8 Jan. th 
next Year, yet that is the laſt Day of the 
Year. 

4. Theſe Protections muſt be to ſons 
Place out of the Realm, as Scotland, or hr 
land, Cc. Protettio quia moratur ſupra altun 
mare is not good. W 

5. Neither of theſe Protections are al. 
low'd in Actions that touch the Crown, 
as Appeals of Felony or Mayhem; nt 
where the K. is ſole Party, nor where he 
and a Subject are Parties, nor in Quare in. 
pedit, nor Aſſiſe of Darrem Preſentment, 
for the Danger of a Lapſe ; nor in Quare un 
admiſit, becauſe it is grounded on the Q 
re Impedit ; nor in Aſſiſe of Novel Dilſciln, 
nor in Certificate of Aſſiſe, becauſe it 1s 
grounded on Aſſiſe of Novel Diſſeiſin, 
which anciently was called Feſtinum Reme- 
dium. Nor in Dower unde nihil habet, be. 
cauſe the Demandant has nothing to lite 
upon. ; 

An Infant was vouch'd, a Protection was 
caſt for him at the Plaries venire facias ad 
habendum viſum, and difallowd, for hi! 
Age muſt be judg d by the Inſpection of the 
Court, and the End of ſuch Proceſs is only i0 
view him for that Purpoſe, and his bare Y ny C 
pearance is ſufficient to give the Court Satiqalli 

on 
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„ An Infant brought a Writ of Error on 
fine, and ſued a Sire Facias againſt the 
Conuſee, for whom a Protection was caſt, 
and the Court examined, and recorded the 
Plaintiff's Age, and then allow'd the Pro- 
tection, and the Nonage being recorded, 
the Heir of the Infant may reverſe the Fine, 
but if the Plaintift had died before his Age 
had been inſpected, the Fine could never 
have been revers'd: : 

By 23 H.8. 3. Protections are ouſted, in 
taint, and by 1 K. 2. 8. In Actions for 
Victuals bought for the Service mention'd 
in the Protection, and in Pleas of Treſpaſs, 
Sc. done ſince the Date of the Protection. 
And by the late Statutes, they are generally 
expreſly ouſted, in perſonal Actions given 
by the ſame Statutes. 

Ifa Writ of Deceit be brought againſt 
one for caſting a Protection on an undue 
Sumiſe, the ſame Protection may be caſt 
ain, for it gives 4 general Freedom from all 
wits, till the Time be el ap ſed. 

6, They mult be under the great Seal, 
and generally directed. 

7. Any Court (whether it be of Record, 
not,) wherein they ate caſt, may allow 
Ir ditallow of them. 
8. An Infant, Feme Covert, or Monk, 
my calt a Protection, ſo may the Party 
his eimſelt, but if he caſt it himſelf, he ought 
the Wo ihew Cauſe why he ought to take Ad- 
y 0 entage of it, but a Stranger needs not thew 
-i Cauſe. 
cl. 9: They may be avoided three Ways. 
„On the Caſting of them before they are 
K 3 allow'd. 


> > = -* ©» 
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allow'd. 2. They may be diſallow d aft. WH! 
wards for Variance betwixt them and the by 
Record; or becauſe they lie not in the Ach Me 
on, or for that the Party has no Day u {IG 
caſt them in, 3. If the Party go not to the . 
Service for which they are granted, they . 
may be repeal'd by Innoteſcimus; but, being Ia 
Records, they can't be avoided by Ave. WM 
ment. co! 
The 3d Protection, cum Clauſuld walmy cu 
is for the King's Debtor ; but now by 255 
3. 19. a Creditor may have Judgment int 
againſt the King's Debtor ; but he (hall nn WM" 
have Execution unleſs he will take upon WW 
him to pay the King, and then he (hal 
have Execution for the King's Debt as wel pc 
as his own. ius 
The fourth Protection, cum Clauſula ul h 
mus, is quia Impriſenatus, Cc. Neither th be 
nor the Protection laſt mentioned, have a 
certain Time limited in them. ne 
132. 5. He that is profeſs d of Religion ina 
part of England, is diſabled to bring ade 
Action; but one profeſs d in foreign ber Hu 
is not diſabled, becauſe his Profeſſion can”) 
not be tryed by the Ordinary's Certificate 60 
which is the only Tryal allow d of by Lang 


198 


in this Cale, Rel 

A Man is faid to enter into Religion ail 

his firſt coming, and living under Obe Lan 

dience to the Rules of ſome Order, but M 

Vid. ſopra, js not proteſs'd till he has taken tit a St 
2825 Vow. | 1 
A Man profeſs'd, is dead in Law, ani be p 


his Heirs, Executors, and Adminiſtrator for 


repreſeut him as if he were dead in * 
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His Heir ſhall be bound by Warranty made 
by him, and ſhall have a Writ of Aortdan- 
ger, (and the Writ ſhall ſay, / D. Pater, 


/ 


within Age, he ſhall be in Ward, as to 


Lands holden by Xr. s Service. If one owe. 


Money to the Abbot of D. and after be- 
come Abbot of D. he may ſue his own Exe- 
cutors. 


But if Ten't T. diſcontinue, . and enter 


into Religion, his Iflue ſhall not have a 


Firmedon till his natural Death, for no- 
Man by his own Act ſhall derogate from 


is own Grant. And if the Husband be 
rofels'd, his Wife ſhall not be endow'd till 
bis natural Death; and if ſhe alien Land 
which ſhe has in her own Right, and he 
be afterwards deraign'd, he ſhall avoid the 
Alienation ; for the Wife ſhall have no Be- 
nefit by his entring into Religion, becauſe 
without her Content, he would not have 
done it; but ſome have ſaid, that either 
Husband, or Wife, ante carnalem Copul am, 
my enter into Religion without the others 
Content, but atter, they cannot without 
mutual Conſent. If a Diſg'or enter into 
Religion, and become profels'd, yet the 
Dilsee may enter, notwithſtanding the 
Land deſcends to the Heir of the Diſs'or, 


or no one, by his own Act, ſhall prejudice 
W: Siranger's Right. | 


The Head of a religious Houſe, tho' he 


le profeſs d, may purchaſe, ſue, and be ſued 
or any Thing * the Houſe. 


4 


Ge. die quo habitum Religionis aſſumpſit, in F. N. B. 
gud abu Profe ſſus fuit, &c.) and if he be 196. a. 


0 
0 
f 
j 
1 
N 


ö 
13 
: 
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If one profeſs d be Executor, Biſhop, g 
Parſon, he may ſue in autre Droit. If help 
K.'s Farmer, he may have an Action tou 
ing the Farm. If a Monk be beaten orin. 
priſon'd, he and the Abbot may join in a 
Action, and the Writ may either concludt 
ad damnum ipſius Prioris, or ipſorum. Inth 
lame manner if he be falſſy and maliciouſy 
indicted of Felony, they ſhall join. in! 
Writ of Conſpiracy. | 

A Wife is dilabled to ſue, or be ſur 
without her Husband, notwithſtanding th 


Husband be baniſhd for a Time, which e 

{ome call a Relegation; but the Wife of dio 

133. that has abjurd the Realm, or of one be 
petually baniſh'd, by Parliament, may ue 

or, be ſued, as a Feme Sole, and ſhall recoet 

her Lands alien'd by her Husband. Mon 

That one can't be abſolutely baniſh d, ſo Me: 
perdere Patriam, by any but by Parliament: 

K.'s Wife is an exempt Perſon from hin ou 

2 may purchaſe, ſue, or be ſued, withouMone 

im. be c 

She can't be amerc'd, and therefore (haln 

find no Pledges. I 

(a) Q. She ſhall not be (4) barr'd by Plena nur 

2 Int. 361. pleaded againſt her in a Quare Impedit. fron 

She is not within 1 H. 4. 6. which end vel 

That in all Petitions to K. for Grants of Lance 

&c. Mention muſt be made of the Value the Ley: 

f, and of what former grants the Petition | 

have had. ; : A 
Hier Bailiff, in an Action concerning HD 

Hundred, thall ſay, in contemptum Domini Mort. 

gi T Regine. reſts 


I 


rcon 
(oro 
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She pays no Toll, nor is the bound by 
the Statute of quia Emptores to diltrein pro 
Rata; nor is ſhe within the Statute of Marl- 
bridge, cap. 4. which prohibits the Driving a 
Nifrels into another County. | 
It is Treaſon to compaſs her Death, and 
one can marry the Queen Dowager with- 
ut K. Licence. 
But K.'s Wife ſhall be ſued by a Præcipe, 
not Petition, and a Protection ſhall be allow 'd 
prainſt her, but not againſt K. | 
6. A Perſon excommunicate is diſabled 
to fue any Action, and if he do bring any, 
the Ten't or Defendant may plead that he is 
xcommunicated, and ſhew the Biſhop's 
letter, under his Seal, witneſſing the Ex- 
ommunication, and demand Judgment if 
he (hall be anſwered. But a Man ſhall not 
be diſabled by Excommunication pro- 
nounc'd by any foreign Biſhop; nor ſhall 
one excommunicate by an Engliſh Biſhop, 
be difabled to bring an Action againſt the 
ame Biſhop. | 

There is the greater, and the leſſer Excom- 
munication ; the greater excludes a Man 
tom the Communion of the Fanbful, as 


ul well as of the SAaCTaments : The leſſer ex- 
ag udes a Man from the Communion of the 
her Wcraments only: But either of them diſables 
zone 


the Party. 

A Corporation Aggregate can't be diſa- 
ded by Excommunication of the Members, 
or the Body Politick, ie is the Plaintiff, 
t only in Con ſideration of Law, and can't be 
krrommunicate, and can only appear by Ar- 
borney, But where the Llaintiff is excom- 
K 5 muucate, 


201 


134 


Cro. Ca. 


42. 
aug. 411. 


tify it but the Biſhop himſelf, (unleſs hex 


within his Juriſdiction, did always lie 
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municate, he is diſabled to ſue either in hy 
own Right, or anothers, as Executor, Py. 
ſon, Cc. for they which converſe with ou” 
excommunicated, are excommunicated alſa 


Anciently an Official might certify a 4 
Excommunication, but now none can c. 


beyond Sea,) or one that has ordinary | 
riſdiction, and is immediate Officer to the 
King's Courts, as Arch-deacon of Ric hmm 4 
or Dean and Chapter in Time of Vacati, 

A Biſhop's Certificate under his Seal u. 
mains good after his Death; but a Certif 
cate by a Biſhop, that another Biſhop bu 
certified him that the Party is excommum- 
cate, is not good. | 

None but the King's Courts of Record, 
as King's Bench, Common Pleas, Jufticy 
of Gaol Delivery, and the like, can writ 
to the Biſhop to certify any Ecclefialha 


Matter. But no inferior Court, as of L A 
don, or any other Corporation, can doi 
but the Plea mult be removed into th * 
Common Pleas, and that Court ſhall wri a" 
to the Biſhop, and remand the Plea. Fat A 
this Cauſe, Conuſance ſhall not be grant 
in a quare Impedit: And a quare Impedit Ol || 
a Church in Wales did lie in the County 
next adjoining, becauſe the Lordſhips Many. 
chers could not write to the Biſhop. . Ret 
= iciar in Wales had power to write, ; 
the Biſhop, therefore a quare Impedit M ab 
Churches in the ancient Shires, which "Se 


Wales. . 
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If the Excommunication pleaded can't be 
denied, the Writ ſhall not abate, but Judg- 
ment ſhall be that the Ten't or Defendant 
ſhall go quit without Day, and when the 
Plaintiff is abſolv'd, he ſhall hive a Re- 
ſummons, or Re-attachment, and bring the 
Defendant into Court again; (ſo ſhall he 
alſo where the Plea is put without Day for 
other Cauſes, as Non venue of the Juſtices, 
Protection, Eſſoign de Service le Roy, @c.) 
But in all the other five Caſes where Diſabi- vig. apr; 
lity is pleaded, the Writ ſhall abate, if the 191. 
Matter pleaded can't be gainſaid. 

Dies in Law is the Day of Appearance of 
the Parties, or the Continuance of the 
Plea, 

In real Actions there are dies Commmnes, Marl. 12. 
for which fee the ancient Statutes, 32 H. 8. 21. 

In all Summons on the Original, the Par- 16,17 C. 1.6. 
ty muſt be ſummon'd 15 Days before the 
Diy of the Return of the Original, and the 
Statute of Articuli ſuper Cartas, ca. 15. which Vid. 2 Inſt, | 
requires that in all Summons, and Attach- 567. 
ments, in Plea of Land, there ſhall be con- 
tin d the Term of 15 Days, was in Affir- 
mance of the Common Law. 

If the Original be return'd Tarde, (i. e. 
deliver'd to the Sheriff ſo late that he had 
w Time to ſerve it,) in which Caſe an Ali- 

„ Swnmoneas goes forth, there mult be nine 
Return-Days incluſively between the Tefte 
and Return thereof, as there muſt be in all 
ther judicial Proceſs in real Actions. But 
If one demand Conuſance of Pleas to be 
holden within his Mannor, Proceſs ſhall be 
awarded there from 3 Weeks to 3 YO. 
8 


204 


as Monday, Tueſday, &c. they are demands 
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K.'s Bench may proceed, de die in din 
when the Offence is committed in th 
County where they Sit, but when it is r; 
mov d by Certiorart, there muſt be 15 Day 
between every Proceſs, and the Return 
thereof. | 
2. There is Dies Speciali;, as in an Aſſz 
in either Bench, there need not be 15 Day 
after the Attachment, before the Appar. 
ance; but before Juſtices aſſign d, ther 
muſt ; and generally in Aſſiſes the Juſticy 
may give 1 Day, out of Term x 
well as in Term. And in Aſſiſe, if t 
Parties be adjourn'd to a common Day,: 
Quindenam Paſch. Cc. they are not demandy 
ble till the fourth Day after, but when they 
are adjournd to a certain Day of the Wee 


ble on that very Day. 
Upon an Imparlance, or after Demurtet 
the Court may give any ſpecial Day, foit 
be in Term. In a Scire Facias on a Fine, a 
Recovery in a real Action, becauſe they are 
Writs of Execution, and in all judici 
Writs, Proceſs againſt an Infant to judge d 
his Age, Proceſs when the Husband pry 
in Aid of his Wife, or Pone at the Defen 
dant's Suit, there need not be 15 Days. 
3. There is Dies Gratie, which is regulat 
granted by the Court, at the Prayer 0 
e Plaintiff, or Demandant, but never 1 
the Prayer of the Ten't, or Defendant ; bu 
this ſnall never be granted where K. is pat 
ty by Aid Preyer, or when a Peer is Ten 
or Defendant. Sometimes the Day that i 
guarto Die poſt, is call d Dies Gratie, = Nd 
clault 
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dent, ſhall be reckoned but as one. Regi 
larly 28 Days are accounted a Month jy 
Law, except it be as to the Accounting of; 
Laple, in quare Impedit, in which Cate th 
Law computes by Kalender Months. 
A Leper, remov'd by the Writ de Lyn 
amovendo, may fue, but he mult appear i 
Attorney; and an Ideot, Madman, 6, 
may at this Day bring an Action in thei 
own Names, and proſecute it by others 
An Infant may ſue by Guardian, or Pro. 
chein Amy, by W. 2. 15. but he ſhall de 
fend. Dy Guardian only. 

If a Villein become a Monk profeſs d, the 
Lord can't take him out of the Houſe, but 
he ſhall have an Action againſt the Sore 
reign of the Houſe, But if ſuch Villein he 
afterward deraign'd, the Lord may ſeiie him 
again; and he may ſeiſe a Secular Prieſt be 
ing his Villein, notwithſtanding his holy 
Orders. The Marriage of a Secular Prieſt at 
Law was not void, but voidable by Di 
vorce, which if it were not had in the Lift 
of the Parties, could not be after the !'eatt 
of either of them. But the Marriage of! 
Man or Woman profeſs'd was wholly void 
and the Iflue Baſtards, | 

And if a Niefe be married without Li 
cence, the is infranchiſed during the Co 
verture, and the Lord can't ſeiſe her, but 
he may have an Action againſt the Huſ 
band; and if ſhe were Regardant, and tht 
Lord make a Feoftment of the Mannor te 
which, Cc. and the Husband die, the Feot 
for ſhall have the Niet; for during the Co 


and 
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01-8 the Lord's Intereſt in her nas rather in Na- 

u Poſſibility, than of 4 e op 

of: K. may infranchiſe a Villein by making 

ebm a Knight, but the Lord may have an 
action againſt them that were the Means 


0 Wtherco!. 
tt the Heir of Land holden by Xe. Ser- 
„dice had enter'd into Religion before his 
feu Ace of 14, the Lord ſhould have had a + H. . 17. 
e Writ of Raviſhment of Ward againſt the 
ProfWGorcreign. But the Land ſhould have de- 
0 {cended to the next Heir, and the Lord had 
no Remedy as to the Loſs of the Land, for 
dei was damnum ab ſque Injurid. 
bu Manumiſſion is properly when the Lord 


makes a Deed to his Villein to intranchiſe 


de lum, but there are alſo many implied Ma- 

i aumiſſions, as Knighthood, Ge. It a Vil- 
be lein remain in ancient Demeſiie a Year and 
0: Day, the Lord can't ſeiſe him there. If 
de be a Prieſt in K.'s Chappel, he can't ſeiſe 
Dum in X's Preſence. 


If the Lord make an Obligation, or 
Leaſe T. to his Villein, or infeoff him, or 
do any Act that transfers a fix'd Eltate, or 
zires a Cauſe of Action to the Villein, he 
thereby Infranchites him. But if the Lord 


4 bring an Appeal of Felony againſt his Vil- 
ein who has been indicted of the ſame be- 
* fore, he does not infranchiſe him thereby, 


for he cannot have him-hang'd without it, 
tal and if the Villein be acquitted on the Ap- 
« peal in that Caſe, he can't recover Dama- 
es againſt the Lord. But if the Villein 
"MW *gaintt whom the Lord brings ſuch Appeal 
- mere not indicted before, and acquitted 

ON 
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on the Appeal, he ſhall be free, becawg the 
I. 2. 12. gives Damages to the Appellee na fr. 
indicted before, which in this Cafe would 7 


be 2 it the Villein ſhould ſtill con. 
tinue ſuch. 

It the Lord make a Leaſe W. to his Vi- 
lein, or make a Releaſe unto him haying 
nothing in the Land, which is merely void 
or attorn to a Grant made unto him, nid 
transſer s nothing from the Lord, but only na 
Tie anothers Grant, he does. not infrancliſ 

im thereby. | 

If Ten't T. of a Mannor, to which a Vil. 
lein is regardant, infeoff the Villein of the 
Mannor, the Iſſue may bring a Formeday 
againſt the Villein without, infranchiſug 
him, for he can't ſeiſe him till he has rece 
ver'd the Mannor. So if the Ten't of X.. 


Service Land had infeoff d a Villein and © 
another on Colluſion, the bringing of e 
Writ of Ward againſt them did not inftan. Apt 
chiſe him, for if the Lord ſhould have ei. 
tered for the Moiety belonging to his Vil- llc 
lein, his Seigniory would have been {ub [al 
pended,and he could not have had a Wiit d E 
Ward againſt the other, in reſpett of the Loris by 
actual Seiſin of the ſaid Moiety. If the Lord Fla 
levy a Fine to a Villein of Land in ancien 1 
Demeſne, this infranchiles him, tho it bh; 
afterwards reversd by a Writ of Decal mh 
for 1t was not void, but voidable. = 
If the Lord bring an Action real, or pet * 
ſonal, againſt his Villein, and recover, of 10 
be nonſuit aſter Appearance, he thereby in 


ſranchiſes him, becauſe he might impriſo 
him, and ſeiſe his Goods without Suit; but 
It 


Of Villenage. 209 


if the Lord be nonſuit before Appearance, 

the bare bringing of the Writ does not in- 

franchiie the Villein, (4) becauſe 4 Stranger (a) Vid. Co. 
nch bring it in the Lord's Name. L. 145.2. 


ontuit is always when the Demandant, 
or Plaintiff, ſhould appear, and makes De- 
fault. A Retraxit 18 when he 1s preſent in 
Court ; (as Regularly he is ever, by intend- 
ment of Law, till a Day be given over, un- 
is it be when a Verdict is to be given, 
and then he is but demandable;) and this is 
either Privative, when the Entry is, 4 
ſlenniter exalius non denit, ſed a ſecta ſua in 
contemptam Carie ſe Retraxit, &c. or Poſitive, 
when the Entry is, quod fatetur ſe, ſex cognoſ- 
ct ſe, ulterius nolle proſequi, &c, It is call'd 
a Retraxit, becauſe that is the effectual 


n Word uſed in the Entry. It is a Bar to all 
Actions of like Nature or inferior. | 
ni Nonſuit before Appearance is never Pe- 
i rnptory, and regularly alſo Nonſuit after 
appearance is not, but in a quare Impedit it 
en and in that Action a Diſcontinuance is 
1110 Peremptory, becauſe the Defendant 
ful ball have a Writ to the Biſhop. Nonſuit 
eiter Appearance is allo Peremptory in a 
4122 habendo, and the Nonſuit of one 
n aint in that Action nonſuits both, in 
ien rem Libertatis; tor in a libertate Proban- 
- ls, fuch Nonſuit is not Peremptory, nei- 


ther is the Nonſuit of one Plaintiff the 
Nonſfuit of both. And it is Peremptory 
not only in an Appeal of Felony, but of 
Mayhem alſo, for the Words therein are, 
Felonice Mayhemavit ; but the Nonſuit of 
te Plaintiff in an Appeal is not ſuch an 


Ac- 
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2 Inſt. 385. 


Attaint is not, becauſe there is a Judgment 


Summons ad ſequendum Simul, where he ne 


Teſte. Is © 


Of Villenage. 


Acquittal on which the Defendant ſhall y. 
cover Damages againſt the Abettors 

W. 2. 12. unleſs, after the Nonſuit, he wn 
arraigned at K.'s Suit upon the Appeal, a 
acquitted. Such Nonſuit is alſo Perempton 
in an Attaint, but a Diſcontinuance in u 
one upon the Nonſuit, but not upon th 

iſcontinuance. 

In perſonal Actions, brought by any bu 
Executors, the Nonſuit of one Plaintiff i 
the Nonſuit of all; except in an audita On 
rela, which is favour d, becauſe it dilchur 
ges a Man from Execution; but in real, a 
mix'd Actions, the Nonſuit of one Deman 
dant is not the Nonſuit of both, but be 
that made Default ſhall be ſummon d au 
lever d. | 

One may be ſever d two Ways. 1. N 


ver appear d. 2. By the Courts Award d 
Nontuit without any Summons, and this1 
always after Appearance. 

In a real Action by ſeveral Pra 
againſt two or more, Nonſuit as to one, 
a Nonſuit as to all, becauſe as to the De 
mandant it is but one Writ under ont 


Writs of Error, Attaint, Scire facias, & 
follow the Nature of thoſe Actions wherec 
they are grounded. 

K. can't be nonſuit, but the Attorne 
General may enter an »/terius nonvult Prij 


ui, but an Informer qui tam, Cc. may WWutes 


nouluit. " Pa; 
Aft» zh 
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After demurrer join'd, 'the Plaintiff may 
e nonſuit, but by 2 H. 4. 7. at a Day gi- 
en by the Judges to be advis'd after Ver- 
ict, he (hall not. 

After an Award to account, the Plaintiff 
nay be nonſuit, becauſe it is but an Inter- 
ocutory, and no final Judgment. 

A Lord can't preſcribe to have a Fine of 
rery Ten't that marries his Daughter with- 
ut his Licence, for it is againſt the Freedom 
a Freeman, that is not bound thereto by 
particular Tenure z but there may be a 
uſtom in a Mannor that every Ten't that 
olds in Bondage, the Freehold being in 
he Lord, ſhall pay ſuch Fine, tho' his Per- 
on be free. | 

But Gavelkind ſtands with ſome Reaſon, 
ar every Son is a Gentleman alike, and 
Burgh Engl. bas its Reaſon, for the Young- 


is 


5 


dme Mannors the eldeſt Daughter or Sifter 
lone thall inherit, and in ſome Gavelkind 
tends to Brothers as well as Sons. 
A Man can't preſcribe to diſtrein Cattle 
Damage Feſant, and detain em till ſatisfied 
or the Damage at his Will; for it is 
inſt Reaton that he ſhould be Judge in 
ls own Cauſe. Therefore a Fine *levied 
kfore the Bailiffs of Salop was revers'd, be- 
ule one of them was Party to the Fine. 
K. John, and his Son H. aboliſh'd the 
b Cuitoms, and made the Laws of Eng- 
a in Force there; it is 1aid, that our Sta- 
Wutcs bind them not, quia non habent Milites 
n Parliamento, and this is true as to all thoſe 
u #hich Ireland is not particularly nw : 
UL 


t is leaſt able to take Care of himſelf. In 


211 


140. 


141. 


212 


142. 


— . —— Ä 


— a 


| 
| 


WJ 
no <<, wa — _— — 
. 


— 


. AA 7 ——＋&nwN EAA os er 
* wks. ww — Y 


dent to all Rent Service, is not incident u 


Of Villenage. 
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England before the 1oth Year of H. 7. ar: ical: 
Force 1n Ireland. ent 


Of Rents. We 


Or Rents, there be three Sorts. 1. Rent 

Service. 2. Rent Charge. 3. Rent 
Seck. To which may be added Rent reſery{ 
on a Leaſe W. called Rent diſtreinable q 
Common Right, which is not properl 
Rent Service, becauſe Fealty, which is ine 


it. Rent is reſerv d out of the Profits of the 
Land, and is not due, till they are receiv 
It may by Act of Law iſſue out of Service 
as a Seigniory does out of a Meſnalty, in. 
mediately, and mediately from the Land 
Any Thing may be rg{erv'd that lies in Ren- 
der, Office, or Attendance, but not thePro- 
fits themſelves. © ; 

One can't diſtrein for Rent by Night, but 
for Damage Feſant one may. 

Rent Service is where Ten't in Fee hol 
of his Lord, or Done, or Leſſee L. or ! 
hold of him in Reverſton by Rent, and 
is ſo called, becauſe Fealty is incident to it 
Where the Eſtate on which it is reſeryd 
may pais without Deed, it may be relervl 
without Deed. * 

No Rent reſerv'd at this Day on a Git, 
or Leaſe, is a Rent Service, unleſs tit 
Rev'n be in the Donor or Leſſor, but it 
needs not be immediately expectant on the 
Eltate of the particular Ten't in Poſk(ſonW 
And, before the Statute of quia _— 

| 


* 11 
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one had made a Feoffment in Fee, or a 


aſe L. Rem'r in Fee, reſerving Rent, ſuch 
ent had been a Rent Service. And if he 


xd made no Reſervation, the Ten't ſhould 
we holden of him by the ſame Services by 


hich he held over. 

Falty is an Incident inſeparable from the 
ererſion, but the Rent is ſeparable. 

If a Man at this Day reſerve to him and 
5 Heirs a Rent upon a Feoffinent, or any 
ger Conveyance, whereby the whole 
ate in Fee paſſes, with a Clauſe, That it 
ll be lawful for him and his Heirs to di- 
ein; ſuch Rent is a Rent Charge, becauſe 
e Land is charged with ſuch Diſtreſs by 
ce of the Writing only, and not of com- 
on Right. If it be to the Value of the 


h Part of the Land, or more, it is call 'd . 


ee Farm, | 

f one ſeis d of Land grant a Rent out of 
in Fee, T. L. &c. with a Clauſe of Di- 
«ls, luch Rent is alſo a Rent Charge: 
t whether a Rent be reſerv'd on a Feoft- 
ut, or granted by the Ten't out of Land, 
there be no Clauſe of Diſtrels, it is a 
nt Seck, and Remedileſs, unleſs the Feot- 
or Grantee can gain a Sciſin thereof. 

If a Rent be granted payable at 4 Feaſts, 
that for Default of Payment on Demand 
hall be lawful to diſtrein ; in this Cale, a 
mand made by the Grantee after any of 


t where a Re-entry is reſerv d for Non- 


| 0 the Demand muſt be made on the ve- 
ay. 
| Rent 


Days is good to enable him to diſtrein, 


yment of Rent on Demand, on ſuch a 
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Rent can't be reſerv d, or granted out of 

vid. ſupra, an incorporeal Inheritance, and it can only 
72. be reſerv d on a Conveyance by which zn 
Eſtate paſſes, and therefore it can't he re 

ſervd on a Releaſe by Diſs ee to Disc 

But it may be claim d by Preſcription, 

It is ſaid, that a Rent may be reſeryd on 

a Feoftment by Deed Poll; becauſe t 

Words by which it is relerv'd are the 

Words of the Feoffor, and tlie Feoffee agg 

to it by Accepting of the Deed, and forth 

Cauſe a Writ of Annuity will not lie f 

tuch Rent, whether it were reſervd by 

Deed Poll, or indented, nor' will it lie fe 

Rent granted for Owelty of Partition, (. 

it is merely in the Realty, and is in Natured 

the Land deſcended.) Nor for any other 

Rent which might at Law have been grant 

ed without Deed, as Rent granted to 1 
Woman in lieu of her Dower, whether it 

| be granted by Deed or without, me 10 
Vid. Co. L. Rents are granted in lien of a Right which tk 
wy. Grantee has to the Land by Act of Lan, ni 
therefore are veſted in the Grantee in ſul 

Pligbt as the Land did, or onght to hang" 

done. 

An Annuity is a yearly Payment of 

certain Sum in F. T. L. or T. charging tit 
Grantor's Perſon only; and not only ti 

Grantee in Fee, but his Heirs, and Aſſign 

may have a Writ of Annuity againſt ti 
Grantor, but not againſt his Herr, une 

he be ſpecially named in the Grant. 

Grant of Annuity by two, gives but ll 

Action againſt both, unleſs there be Mu 

Words, obligamnus nos & utrumque noſt rum, i 

1 | 
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he Grant, which give an Action againſt 
ther of them, but one Satisfaction only. 
The Grantee of a Rent Charge has his 
ection to bring a Writ of Annuity againſt 
he Grantor, or to diſtrein for the Arrears 
f the Rent. For wherever a Man has two 
emedies for the ſame Thing, he may chuſe 
ther of them. And if the Ten't of the 
and, and a Stranger grant a Rent out of 
te Land, tho this be prima Facie, the 
rant of the one, and the Confirmation of 
e other, yet the Grantee may either diſtrein 
the Rent, or have a Writ of Annuity 
inſt both. But if the Grantee of a Rent 
harge bring a Writ of Annuity and count. 
neon, he can afterwards bring a Writ of 
nuity only; ſo if he diſtrein for the 
nt, and avow for it in a Court of Re- 
d, or bring an Aſſiſe for it, and make a 
unt thereon, Ins Electron is determin d, 
he can afterwards take it only as a 
nt; for Electio ſemel facta non patitur 
eam. If a Rent Charge be granted to 
and B. and their Heirs, B. diſtreins, and 
ns for himſelf, and makes Conuſance 
A. and dies, this binds A. ſo that he 
never after have a Writ of Annuity. 
where a Man may have an Action of 
bunt, or Debt, and brings an Action of 
ount and is nonſuit therein after Ap- 
ance, he may have Debt, for botli 
ons charge the Perſon only: 
the Wite of the Grantee of a Rent in 
Wiring a Writ of Dower againſt his Heir, 
Mannot plead in Bar of her Dower, that 
Fans it as an Annuity, for 1 
etexr- 
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determine his Election by Claim, but h 


Perſons, Election firſt made by any of ti 
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ſuing a Writ of Annuity, neither can E 
have it as an Annuity for the 2 Parts, ay 
a Rent for the 3d. | 
As to Elections, theſe Things are toly 
obſerved. | 
1. Where no Intereſt paſſes to a Grants 
before Election made by him, (as wh 
gow to a Man one of my Horſes in my Sy 
le,) the Election muſt be made in the Li 
of the Parties, or the Grant becomes yai 
by his Death. | 
e. But where an Intereſt paſſes, as wt 
one Thing is granted, and the Grantee k 
Election to take it one Way or another, 
by Way of Uſe executed by the Statnte or (0 
deyance at Common Lan, ) there the Elec 
may be made by the Heir or Executor. 
3. Where an Election is given to fer 


Parties ſhall ſtand. 

4. Where an Election is given of f 
ſeveral Things, he that“ is to do thei 
Act ſhall have the Election, as if one gu 
an Annuity, or a Robe yearly, or malt 
Leaſe reſerving a Rent of 20 f. ora N. 
yearly, Cc. the Grantor or Leſſce, bea 
they are to be the firſt Agents, by Paymt 
of the one, or Delivery of the other, ! 
chuſe to pay either of them; but it I 
you one of my Horſes in my Stable, g 
Loads of Wood to be taken in ſuch a Pl 
you may chuſe which you like belt 
in this Caſe I am not to be the fir by 
by Delivery of them, but you, by takin 
them, 


4 Y 


5. He that has ſuch, Election may often 
loſe it by his own Default, as if 4. grant 
0B, 20 5. or a Robe, to be paid once at 
ſuch a Feaſt, and fail of Payment at the 
Day, B. may bring his Action for either; ſo 
if - infeoff B. of two Acres, to hold the 
ane for Life, the other in Fee, and B. be- 
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— Cre he has made Election to have a Fce in 
„e of them, make a Feoffinent of both, the 
or may re- enter into either of them for 
we Forfeiture, But if one grant an Annui- 
ty, or a Robe payable at the Feaſt of Eaſter, 
e. L. T. or in Fee, and fail ot Payment, 
» i: Grantce ſhall mot have his Election of 
ber of them, but muſt bring bis Writ of 
aonuity in the Disjunctive, for if he ſhould 
ang it for one of them without mention- 
ing the other, the Grantor would in this 
er iclar Caſe lole his Election for ever at- 
ed, becauſe after Judgment once had on a 
Vnt, of Annuity the Grantee can't have 
: VVrit of Annuity afterwards, but only a 
ene Facias on the faid Judgment; yet it 
7 ems that if 4 Leſſor reſerve yearly a Rent, or Rolls &. 
r of Spurs, and the Leſſee fail of Payment 725- 
2 the Day, the Leſſor may diſtrein for either of . LO. l. 
ca" for in this Caſe the Leſſee loſes his Ele- 
m i only Pro hac Vice. | 
Wherever Goods are diftrein'd, the Own- 
may either replevy them by Writ, which 
Aby Common Law, or by Plaint, which 
bs given by Marlbridge 21 ; and tho' one 
ol, ant 2 Rent with a Clauſe of Diſtreſs, and 
"A pant further that the Diſtreſſes taken ſhall 
kin e Irreplevifable, yet ay they be cis 
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| | for ſuch a Reſtraint is againſt the Nature offi 

| a Diſtreſs, and no private Man can alter i 
Common Courſe of Law. 

Io replevy Goods, is to deliver themy 

the Owner upon Pledges to profecut 

(which are required by Common Law,) ay 

alſo 2 to make a Return of the Thing 


diſtreined if Judgment ſhall be againſt hin at 
that brings the Replevin, which are requmi C 
by V. 2. 2. | B, 

The Sheriff may take a Plaint, by Force of”! 
the ſaid Act, out of the County Coun 
and make Replevin preſently, for it vou 
- inconvement to {ty till the County 

ay. . f 

He that brings a Replevin, mult cithWith 
have an abſolute Property in the Goods di?! 
ſtrein d, or at leaſt a ſpecial Property, as ini!" 
Goods taken to manure his Lands, and (ud: 


like: And if the Beaſts of ſeveral Men 
taken, they can't join in a Replevin. Ifth 
Villein's Goods be diſtrein d, the Lord m 
replevy them, but if they be taken by 
Treſpaſſer, claiming a Property in them, | 


| can't replevy them, becauſe the Villein hag: 
hit Repte- but a Right. Wi 
vin 3. ff the Defendant upon Plaint made cla e 
Property, the Sheriff can't proceed, but thr 
Plaintiff muſt ſue a Writ of Proprietate Pj 


banda, (becauſe Property can't be tried 
by Writ,) and if it be found thereupon te 
the Plaintiff, che Sheriff muſt deliver tl 
' Diſtreſs to him, but if it be found fort 
Defendant, the Sheriff can do nothing, Þ 
this being but an Inqueſt of Office, 


Plail 


* 
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Plaintiff may afterwards replevy by Writ, 
and if the Sheriff return the Claim of Pro- 
rerty, it ſhall be put in Iſſue, and determi- 
ned in the Common Pleas. _ 

None can claim Property in a Replevin 

by bis Bailiff, 'or Servant, becauſe he ſhould 
de fined for his Contempt, if it be found 
zainſt him, which can't be done in this 
Caſe, becauſe nemo punitur pro alieno delicto. 
But this muſt be underſtood where Replevin is by 
Plaint in the Conntry, in which Caſe a falſe 
Claim of Property is fineable, in reſpect of the 
Delay, hut one may claim 4 Property in 4 Court 1 Lev. gs. 
of Record by 4 Bailiff. 
If the Ten't's Cattle be diſtrein'd, and 
the Meſne, who is bound to acquit him, 
put in his Cattle in lieu of the Ten'ts, he 
ſhall bring a Replevy for them, tho' they 
were not diſtrein'd. 

If one grant a Rent Charge with a Provi- 146. 
„ that neither the ſaid Grant, nor an 
Thing therein contained, ſhall charge his 
Perſon with a Writ of Annuity, by ſuch 
Proviſo the Land only is charged. And tho 
in ha there be two Negatives in ſuch Proviſo, yet 

they ſnall not make an Affirmative againſt 
chile manifeſt Intent of the Party. But a 
Proviſo that would take away the whole 
tect of the Grant, as if one grant a Rent 
out of Land in which he has nothing, pro- 
nded that it ſhall not charge his Perſon, is 
jad. So is a Proviſo that is repugnant to 
the expreſs Words of the Grant; as where 
Ine grants a Rent Charge out of Land, pro- 
nded that it ſhall not charge the Land ; 
Plaid where a Proviſo is good at firſt, wag 
2 attex- 


| 
| 


„y. 


viſo that it ſhall not charge his Perſon, ye 


in it to the Payment of a yearly Rent to}, 
and may diſtrein for it, notwithſtanding 
theſe Words are added, ad diſtringendum per 
Ballivam Domini Regis, for the Dilirels is fat 
Bailiff diſtrein, he does it as Servant to thy 
Servant, he may do by ble, or another, 
Force of ſuch Grants, becauſe A does not 


graut to him any Annuity, but only that 
he may diſtrein, Cc. | 


- otherwiſe the Grantee could not have at 
Aſſiſe; yet if one grant a Rent out of I 


iſſues out of D. and C. is only charged wil 
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- aſterwaxds it happens that the Grantee, g 
+ his Executors can have no other Remedy 
but that which was reltram'd, they (i 1 
- have it notwithſtanding ſuch Reſtraint; x * 


if A grant a Rent to B. for L. with a Pr. 


B. s Executors ſhall have an Action of De 
for the Arrears during B.'s Life. 

Tf A. grant to B. that if B. be not yeh 
paid ſo much at Chriſtmas, that then he wy 
diltrein for it in the Mannor of C. or if he 
bind his Mannor of C and- all his Goods 


by ſuch Grants B. has a good Rent Chat 


the Benefit of the Grantee, and if the X. 
Grantee, and what the Grantee may do by hi 
but B. can't have a Writ of Annuity by 


Notwithſtanding ſuch Grant of a Diirel 


ſor Rent in the Mannor of C. ſhall amoun 


to a Grant of a Rent out of C. becauk 


and a Diftreſs for it in C. the Rent wholly 


the Diſtreſs, for theſe Reaſons. _ | 
1. Quoties in verbis uulla eſt ae if 
nulla expoſuio contra verba expreſſa finda ef} 


Of Neunte. 
1 2. If the Rent iſſued out of C. the bring- 
ing of 2 Writ of Annuity would not dit-- 


be expres Grant out of D. without any de- 
+ Wrendance on the Grant of the Diſtreſs in C. 
uind then the Grantor would be twice 


clarg d. 


out of D. if D. and C. were in different 
ay WCountics, and the Reaſon is the ſame where 
be hey lie in one. a 


If D. be evicted by an elder Title, or 
li be Grantee purchaſe Part of D. the Rent 


rae Ws extinct, but it ſhall not be extinct by his 
ins Wurchaſe of Parcel of C. as it would bs, if 
pr: iſſued out of it. | 

for One entite Rent can't be partly a Rent 
K.vCharge, and partly a Rent Seck; therefore, 
wel: Rent be granted out of three Acres witin 
bu Chute of Diſtreſs for the Whole in one of 
net em only, this is a Rent Seck for the 
hole. So if Rent be granted in Fee to 


xo, with a Clauſe of Diſtreſs to one of 
hem only ; for it can't be a Rent Charge as 
0 one, and a Rent Seck as to the other; 


lent, and if he to whom it is granted die, 
{hall go to the Survivor, and if both of 
tem grant the Rent over, the Grantee ſhall 
Itrein, If a Rent be granted to A. in Fee, 
th a Diſtreſs for Life, this is a Rent 
large during his Life, and a Rent Seck af- 
but if the Diſtreſs be grauted but for 
am, it is not a Rent Charge at all, be- 
ule the Freehold is always Seck. If a 


lent be granted for Life out of a Term for 
L 3 Years, . 


charge it, for ſuch Writ would lie upon 


3 It is allow'd that it would only iſſue 


tt the Diſtreſs is an Appurtenant to the 
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Years, and a Freehold, with a Clauſe 
Diſtreſs in the Whole, the Whole fal! 
iſſue out of the Freehold, and the Term i; 
only charg'd with a Diſtreſs ; but if it ha 
been granted out of the Term alone, MI" 
{hould have iſſued out of the Term, and te 
Lands had been charg'd during the Term, i 
the Grantee had liv'd ſo long. F 
A Grant of 205, de qualibet Acra Tm 
charges each Acre, ſo that if there be 2 
Acres it amounts to 201. | 
A. bargains and ſells to B. and before In 
roliment, both of them grant a Rei”; 
Charge to C. it is now A.'s Grant, and B. 0 
Confirmation, after Inrollment it is 5 
Grant, and A.'s Confirmation. 
If the Lord purchaſe the Fee of part 0 


the . or if a Leſſee ſurrender or for 5 
feit part of his Land to the Leſſor, the Rent... 
by which the Ten't. holds, ſhall be app 
tion'd according to the Value of the Lan; 
remaining in his Hands, and extinguiſi t 
for the relt ; and if Leſſor grant over Pan 
the Rev'n, his Grantee {hall have pan q 
the Rent. ch 
If Leſſor diſſeiſe his Leſſee of part of tile. 
Land, the Rent ſhall be ſuſpended in 1h 
Whole; but if he come to part of the Lang: 
by Act of Law, the Rent ſhall be appli} 
tion d for part, and ſuſpended for the ref: 
It may likew iſe be ſuſpended in part by , 
AR of a third Perion, as if there be 198, 
Parceners of a Seigniory, and one dill. 
the Ten't, the Rent thall be ſuſpended 1, 


her Moiety only; but it is ſaid, that it 1 
Ten't make a Gift in 7. or a Leale oF 
0 
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Lord of Part, the Seigmiary (hall be ſuſ- 
pended for the Whole. Sed (4) Q. 

" If the Grantce of a Rent Charge in Fee 
wurchaſe Parcel of the Land in Fee, the 
hole Rent is extinct, becauſe it is entire, 
ind againſt common Right, and iſſuing out 
ol every part of the Land, aud n holly depends 
11 the Deed, which creates it without a Tenure, 
g ehe natural Courſe of the Law, and 
llerefore mu be ſtrictly purſned ; but if the 
Grantor grant that he may dilirein for the 
fame Rent in the Reſidue of the Land, this 
amounts to a new Grant. A. grants to B. 
Rent for L. and by the ſame Deed grants 
that B. and his Heirs ſhall diftrein for the 
ame Rent, this amounts to a new Grant of 
Rent in Fee. 

But the Grantee of a Rent, or Annuity 
of 205, yearly, may releaſe 10 s. or more, or 
kſs and diſtrein for the Refidue, or he 
my grant over 10s. Parcel thereof, and 
tiereby the Annuity, or Rent is divided; 
but part of the Land cannot be diſcharg d 
vithout diſcharging the Reſidue. 

When one extinguiſhes a Rent Charge, 
(wich he has by the expreſs Words of the 
brant,) by purchaſing Part of the Land, 
which is his own Act, he cannot afterwards 
are a Writ of Annuity, which is given by 
Implication only: But where a Rent deter- 
Mines by the Act of- God, as where Ten't 
autre Vie grants a Rent for 21 Years, 
ud ce/izyque Vie dies during the Years, or 
W'icre it is defeated by the Eviction of the 
i land charg'd by an elder Title, the Grantee 

have a Writ of Annuity. 
lo L 4 A 
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1 Ven. 277. 
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Co. L. 149. 
b. 150, a. 


the Rent both in her Hands, and in the Hand 
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A Rent Charge may be ſuſpended in Pat 
or extinct in Part by Act of Law, as if Pin 
of the Land charg d deſcend to the Grantee 
or be recover'd by him as Heir to his Ance- 
ſtor, who had ahien'd the fame within Age, 
er white he was Non Compos ; or if the Rent 
deſcend to the Ten't of part of the Land. & 
if a Man grant a Rent Charge in Fee out of 
his Land to one of his Daughters, and die ſeisd 
of the Land, and a Moiety therecf deſcend 
the Grantee, the nid Motety. is diſchargd of 


of her Feoffee, and the other Moiety in the 
Hands of her Siſter, is chirg'd with a Moie- 
ty of the Rent. The Husband makes x 
offinent, and the Feoffee grants a Rent 
out of the Land to the Wife, the Husband 
dies, the Wife by Cuſtom recovers a Maie 
iy for her Dower, ſhe ſhall have but x 
Moiety of the Rent, for tho" by Relation 
her Dower be above the Rent, yet ſuch 
Fictions of Law are always equitable. But, 
in all theſe Caſes where the Rent Charge is 
apportion'd, the Writ of Annuity fails, fot 
that muſt be grounded, on the Deed on 
which it was granted, and the Perſoualty b 
indiviſible according to the Rule, 


Annua nec debitum Fudeæ non ſeparat ipſm. 


And for the ſame Reaſon, if the Fee df 
part of Land extended on an Execution de. 
icend to the Conuſee, all the Execution 1s 
avoided, for the Duty being Perſonal cant 
be divided. 


[ 
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Ir Grantee of a Rent Charge grant the 
C:me to the Ter-tenant, and a Stranger, It 
hill be extinct for a Moiety. 

If a Man ſeis d of two Acres, of the one 
1T, and of the other in Fee, grant a Rent 
ic of both, and die, and the Acre in T. de- 
of Nends to the Hue, the whole Rent Charge 
dull iſſue out of the other Acre. So if one 
| to unt a Rent out of two Acres, and after- 
ads one of them be evicted either by a 


nds ranger, or the Grantee himſelf, by a Title 
the W':ramount, as for a Condition bro n, Fc 
de- ie Whole ſhall iffue out of the other Acre, 
s 2 Mor the Acre which is evicted is abſolutely 
ent WWiſcharg'd from the Rent, and the Grantor 


hall not, to avoid his own Grant in the 
oi hole, or in Part, take Advantage of the 


it 2 venknels of his own Eſtate. 
5 But if a Min ſeis'd of one Acre in T. 


och reſerving Rent, and die, and the 
aſe of the Acre in 7. be avoided by 
he Iſſue, the Rent ſhall be apportion'd : 
o where a Man makes à Leaſe of two 


be Leſſce (hall have Fee in one of them 
doing ſuch an AR, if the Leſſee per- 
um the Condition, the Rent ſhall be 
pportion'd, becauſe it is incident to the 
un, yet by Relation the Leſſee has the 
te Simple, ab initio.” ' 

If a Leſſee L. grant a Rent to bis Leflor 
ut of an Acre leaſed to him by the Leffer, 
d out of another Acre which he has in 
te, and after the Leſſor enter for a Fortfei- 


nd of another in Fee, make a Leaſe of 


ue into the Acre leas d by him, or recover 
| 4 5 N 
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res, reſerving Rent, on Condition that 
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But the Eſcuage ſhould have been apply. 
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it in an Action of Waſte, the Rent (| 
not be extinct, for tho the Leſſor clin 
part of the Land charg'd under the I, 
ſee, yet ſince it is given him by Lay ſer 
the wrongful Act of the Leſſee, þ 
Leſſee ſhall not take Advantage of it tog 
tinguiſn the whole Rent; nor ſhall i 
wholly 1flue out of the Land in Fee, becaui 
the Leſſor claims the other Acre under th 
State of the Leſſee, and ſubject to h 
* during the Term, and therefore | 
{hall be apportion'd. | 0 
Entire Services ſhall be multiplied hk 
Stranger's Purchaſe of part of the Land l. 
den by them, but they ſhall be extinguiſh 
by the Lord's Purchaſe of part of the Land 
unleſs they be pro bono Publico, as forth 
Defence of the Realm, or Advancement « 
2 or conſiſt in Works of Charity, 
Piety, for ſuch Services ſhall remain aft 
the Lord has purchas'd Part of the Lan 
Three Jointenants hold by a Horſe, the lo 
recovers in C ſſavit againſt two of them, d 
whole Scrvice is extinct. 
Notwithſtanding a Common ſans N 
bre can't be apportion'd, becauſe it is und 
tain, yet if part of the Land charg d tha 
with deſcend to the Commoner, the Ca 
mon ſtill remains, but the Ter-ten't th: 
not be prejudiced thereby. 
If Lord by Xr. Service had purclus 
Part of the Land ſo holden, the Honu 
and Fealty remain'd, albeit they weree 
tire, becauſe they colt the Ten't nothil 


— —— — — > — — 
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tion d according to the Value of the Lat 
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t the Ten't had alſo holden by an Heriot, 
the Heriot ſhould have been extinct, be- 
cauſe it is entire and valuable, by which it 
appears that entire Services, which are va- 
luable, {hall be extinguith'd by the Lord's 
Purchaſe of part of the Land, whether they 
be annual or not. But if a Heriot be due 
to the Lord by Cuſtom on the Death of eve- 
ry Ten t, it ſhall not be extinct by the Lord's 
Purchaſe of part, for. the Ten't of part is ſtill 
aTent, 


by the Grant of him that has it ſevering the 
Fealty from 1t. Therefore, if there be Lord 
and Ten't by Fealty and Rent, and the 
Lord grant over the Rent in Fee, or T. ſa- 
ring the Fealty, the Rent paſſes as a Rent 
deck, for the Land is (ill holden of the 
Lord becauſe of the Fealty, which always 
makes a Tenure, and it cannot be immedi- 
ately holden of two Lords at the ſame 
Time; and notwithſtanding, in ſuch Caſe 
the Lord grant further, that the Grantee 
(hall diſtrein, yet the Rent (hall paſs as a 
Rent Seck, for the Lord had no Power te 
make ſuch Grant. But if ſuch a Lord re- 
leaſe to the Ten't all his Right to the Land, 
laying the Rent, it continues a Rent Ser- 
vice. If one make a Gift in T. reſerving 
Rent, and then grant over the Services, the 
falty, as inſeparably incident to the Rev'n, 
remains in him, but the Rent ſhall paſs, 
and yet it ſhall be but a Rent Seck in the 
Hands of the Grantee. If two Co-parceners 
of a Seigniory make Partition, and the Feal- 
ly be allotted to the one, and the Reut * 

C 


A Rent Service may become a Rent Seck | 
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the other, it becomes a Rent Seck. If the Ml ! 
be Lord and Ten't by Fealty, and Suit of r. 
Court, and the Lord grant over the Fealty, Mi 
the Suit of Court is gone, for it cant be 
due to the Grantor, becauſe he ceaſes to he 
Lord, nor to the Grantee, becauſe he cin 
keep no Court. If a Rent Service, which 
is part of a Mannor, become a Rent Seck, 
by the Lord's Releaſe of the 8 to the 

en't, or by the Lord Paramount's Purchaſe 
of any of the Tenancies, it continues partof 
the Mannor; but the Nature of it is ſo fu 
chang'd, that, in an Aſſiſe for it, all the 
Ter- ten ts muſt be nam d, as they muſt be 
in Aſſiſes for other Rents Seck, or Rents 
Charge. 

The Lord of whom Land was holden by 
Homage, - Fealty, and Rent, could not by 
his Grant ſevcr the Homage from the Feil 
ty, white the Homage continued, but he 
might have releas d the Homage ſaving the 
Fealty. If he had granted over the Rent, 
or ſuffer d a Recovery thereof by Conlent, 
the Homage ſhould not have paſs'd with it; 
but a Recovery of the Rent by an elder Ii 
tle had inclafrvely recover'd the Homage 
becauſe no Precipe did lie for the Homage 
but only for the Rent. Yet if there be Lord 
and Ten't by Fealty and Rent, and the 
Ten't grant over the Rent, the Fealty hall 
paſs as incident to it, unlels it be exprel 
excepted. | 

Before 12 Car. 2. 24. Homage and Eſcuagt 
did neceflarity make a Tenure, as Fealt 
RY does at this Day, and the Lord had 3 
wſeparable Right to diſtrein for them. 
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If one make a Gift in T. or a Leaſe TL. or 
7, reſerving Rent, and grant the Rent, ſa- 
ring the Rev'n, it becomes Seck, yet at Lam 
it could not paſs without Attornment; but 
| the Rev'n be granted for Life, the Rent 
maſſes as a Rent Service, for the Services pals 
by the Grant of the Rev'n, without ſaying 
m Pertinentiis, but the Rev'n paſſes not by 152. 
he Grant of the Services, for Acceſſorium * 
witar, non ducit ſuum Principale. 


orf there be Lord Meſne and Ten't, and | 
fir the Lord purchaſe the Tenancy, the Meſnal- | 
the {My is extinct, for the Lord ſtill holds of the 
be Lord next above him, and if he ſhould alſo 


old of him that was Meſne, then he 
hould hold the fame Land immediately of 


by MWſereral Lords, which is againſt the Rules of 

by WML. Nor is it againſt Reaſon that this ſhould 
eal-MMertingui/Þ the Meſnalty, for it is no more to the 

he 1125 Prejudice than the firſt Creation of the 
the WHeſnilty was to the Lord's. And if the Ten's 
cnt, Wmke a Gift in T. Rem'r to X. he extin- 
ent, WMeuiſhes all the Meſnalties, for the Fee-Simple 
hitz K. can be holden of no one, and the Fee- Sim- 
I of the Meſnalties being extinct, there can't 
nage ip particular Eſtate thereof, for the particular 
nage laue, and the Rem'r being as one Eſtate in 
Lad , the Rem'r can't be diſcharged of the Mefe 1 
the %, and the particular Ef ate remain charg d. 9 Rep. 134+ | 
dad it is fa1d that the Lord may likewiſe * - 
prelleninguiſh a Meſnalty, by confirming the 


late of the- Ten't to hold of him in (a) (a) Centra 


cuage Fankalmoine, or by releaſing to him all £2305 
ry Ws Right,” When the Meſnalty is extinct 
ad 2 


Wl the Manner aforeſaid, he that was Meſne 
| | {ball 


3K ˙ — , oo T_T 8,8 AC” * 
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ſhall diſtrein of common Right, for « 
much as the Rent paid to him by the Ten; 
exceeded that paid by him to the Lo : 
which remaining Rent is call'd a Rent & 
by Surpluſage. And the Conuſee of a 9 
tute that has Rent reſerv'd on a Leaſe q. 
tended and deliver d to him ſhall diſtran 
for it, becauſe he comes to it by Courſe of b 


aw. 

If he that has a Rent deck be once (eis{] 
of any part thereof, and the Rent be after. g 
wards behind, he ought to go by himſeltu i c 
ſome other to the Land, either on the Dy 


of Payment, or after, and demand the Rent . 
at the Houſe, or on any part of the Land}, 
and if the Ten t deny it, this is a Dilsin oil 
the Rent, or if he be not ready to pay, a 

be abſent, this is a Denial in Law, and il 
Diſs'in, for which an Aſſfiſe lies; but thi} 
Grantee muſt make a Demand of the Rent 7 


whether the Ten't be preſent or abſent, fu 
he can't be diſſeis d thereof unleſs be deman b 
it. And if the Ten be ready on the Land ff x: 
pay it on the Day, and there be none on il 


Part of the Grantee to receive it, the Grantee (4 l 
cant before the next Day of Payment male i 


Tent a Diſsor but by a perſonal Demand 
the Rent from the Ten't himſelf upon the Land 
for no Man 0p" be liable to pay Damages, & 
without a wil ful Fault. ( 1f Rent be grant 
out of one Houſe payable at another, it n 
demanded at cither. a 

If one make a Leaſe L. of Land in 
Counties reſerving Rent, fuch Rent is e 


tire, and the Leſſor may in either Count 
diltrel 
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dittrein and avow for the Whole: Or he 
may have an Aſſiſe in confinto Comitatus by 
7 R, 2. Io. whether the Counties areadjoin- 
ing or not, but the Juſtices thall have but 


one Patent, %o the (a) Writs be ſeveral, and () F. N. R 
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one may have ſuch an Aſſiſe for Rent iſſu- .A. 


ing out of more Counties than two; and 
by Common Law, 1f diverſe Mannors, in 
diverſe Counties, be holden by one Tenure, 
the Lord may have ſeveral Writs of Cu- 
floms and Services in each County, and 
Count according to his Caſe, but if the 
Ten't do Ceſſe, the Lord cant have ſeveral 
Writs of Ceſſavit, for the ſaid Writ is given 


by (b) Statute, and the Form therein pre- (4) W.2.23. 


ſerib d mult be ſtrictly purſued. 

If the Grantee of Rent recover in Aſſiſe 
of Novel Diſs'in, and be after diſſeis d again 
by the ſame Diſs'or, he [hall have a Writ 
of Re- diſſciſin by 20 H. 3 2. which Statute 
only mentions Re-diſkciſin after Recoveries 
by Aſſiſe, or Confeſſion, before Juſtices in 
Eire and yet it is laid to extend to recove- 
ries on Demurrer, Cc. as well before other 
luſtices, as . Q. for if this be ſo, 10 


wat Purpoſe was W. 2. 26. made, which pro- 


vides for theſe Caſes, and ſeems to ſuppoſe that _ 2 Inſt. 
417. 


they nere not within the Purview of 20 H, 3. 

The firſt Recovery mult be in Aſſiſe of 
Novel Diſs'in, but if it were by a Writ of 
Right Cloſe, or Aſſiſe of freſh Force, no 
Re-diſs'in lies. 

Every Writ of Re- diſs in mult be between 
the ſame Difs'ee and Diſs or that were Par- 
ties to the firſt Recovery, where idem is ta- 
len for non alius; therefore if a Diſs ee re- 


cover 
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cover in an Aſſiſe againſt two, and after he 
diſſeis d by one of them, he may have a Re. 
diſs'in againſt him, for here is no new Deen. 
dant not guilty of the jormer Diſcin. So where 
Parceners or Jointenants are diſſeis d, and 
recover, and make Partition, and then ar 


re-diſſeis d, they ſhall have ſeveral re. A 
diſs'ins, for here is no new Plaintiff, no Nm 
wrong'd by the firſt Diſs'in. If a Fe Wen: 
Sole recover in Aſſiſe, and take Husband, Moto 
and they are re-diſſeis'd, they ſhall have 2 MW A 
Re- diſs'in, for the Husband only joins with Neg. 
the Wife for Conformity, ſo that in Effect rr: 
the Diſs'ee is the ſame, If one guilty of 1 Heu 
Re-diſs'in make a Feoffment, the Dise E 
{hall have a Re-diſs'in againſt him and the th 
Feoffee, for the Right of bringing this Adi- Wind 
on veſted in the Diſs ee, ſhall not be defeat · und 
ed by the Feoftment. But if a Diſs ee reco- Ei 
ver againſt one, and afterwards be re- diſ- Wie 
ſeis d by him and another, or if he recover Wer | 
againſt a Feme Sole, and then be re-diffeisd Nun 
by her, and another whom ſhe afterwards Nel 
marries, he can't have a Re-dits'in, for here WM A 
another muſt be join'd in it, who was not No 
guilty of the firtt Diſs in. In an Aſſiſe n ſu 
againſt A. and B. A. is found Diſs or, and Wh, t! 
B. Ten't, the Plaintiff recovers, and after ph 
wards is diflets'd by B. he ſhall not havea Ch 
Re-diſs'in againſt him, becauſe he difleisd Micr 
him bur once. | inci 

The Words of the Statute are, le endem Te-Wif t 
memento, & c. yet if one be re- diſſeis d de 
Parcel of that which was formerly repo- ou 
ver d; or if one recover a Rent Service, be 


which after becomes a Rent Seck by _ 
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foe, and then be re- diſſeis d thereof; or if 
Ten't in T. recover in Aſſiſe, and then be- 
come Ten't in T. apret, & c. and be re. diſ- 
ſeisd; or if one recover Land to which 
Common is appurtenant, and then be re- 
liſkis'd of the Common; in all theſe Cafeg 
he may have a Writ of Re- diſsin. 3 
Aſliſe is ſometimes taken for a Jury, 
ometimes for the whole Writ of Alliſe, 
ſonetimes for an Ordinance to put Things 
into a certain Rule. 


god vicecomes faceret duodecem videre Tene- 
eum, Cc. yet by ancient Courſe he muſt 
turn 24. 

Every Juror ought to be Liber & Lepalis, 
if the Neighbourhood, ſufficient in Under- 
unding and Eſtate, and indifferent as he 
lands unſworn. 

Either Party may have his Challenge 


r ſome Default in the Officer that re- 
md it, or to the Polls, i. e. to the parti- 


ow 
A Challenge 1s either Principal, or tothe 
wour ; a principal Challenge is grounded 
n ſuch a manifeſt Preſumption of Partiali- 
j, that, if it be found true, it unqueſtion- 
0 ſets aſide the Array, or the Juror, but 
Challenge to the Favour leaves it to the 
10 Wilcretion of the Triers. There are many 
nncipal Cauſes of Challenge to the Array, 
-W if the Officer return any Lives at the Par- 
c Denggaination, or that he may be more 
Wourabſe to one Party than the other, or 
te Array be return d by a Bailiff of a 
. Fran- 


liter to the Array of the whole Jury, 


155. 


Albeit the Words of the Writ of Aſſiſt 


Co. L. 157. 
b. e 
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Franchiſe, and the Sheriff return it a o 
himſelf, in which Caſe the Party ſhould lot 
his Challenges, for a Deſault in the Bail 
becauſe the Return on Record is in the Sheriff 
Name; but if the Sheriff return one within: 
Liberty, this is good, and the Lord of the 


Franchiſe 1s put to his Action againſt lin 

It is alſo a good Cauſe of a principal H 

lenge if no Knight be returned in an ee 

taint, or when a Lord of Parliament 1s e 

ty, either ſole, or join'd with. others; bu ber 

it is ſufficient if a Knight be return'd, la 

ther he appear or not. The K. may uE 

principal Challenge, or to the Favour ou 

it ſhall be tried according to the uſullWre 

Courſe; and when he is a Party, or the 

Caſe of Life, the Subject may take a pin r 

cipal Challenge, but not to the Favour. : 

the Array be challenged on both Sides, be! 

return d by one that has no Liberty, orif Me i 

Bailiff return a Juror that is not within e fe 

Liberty, the Array ſhall be quaſh'd. 2 

If the Sheriff be liable to the Diſtreſs of Ty 

either of the Parties mediately, or immedi : 

ately, or if he be his Servant, or Officer hal! 

(a) But by Fee, or of Robes, or his (a) Counſellor, Mus 
Finch of Attorney, or have part of the Land depend Ir 
Theſs are ing on the fame Title, or if he has bh! 
Challmges Godfather to a Child of either of the Pult 
ro the Fa. ties, or either of them to his, or if eithet Mud! 
vour on. em have an Action of Debt againſt luc tn 


or if an Action of Battery or ſuch- Ile, 
which implies Diſpleaſure, are dependuſ poi 
between them. Theſe are principal Ca 
lenges to the Array, and tuch Exceptio 
againſt a Juror are principal Challenges 


ts 


ers 


Of Rents. | 235 


e Polls. But if either of the Parties be 
dect to the Diſtreſs of the Sheriff, Cc. or 
f the Sherift, Cc. have an Action of Debt 
ainſt either of the Parties, theſe are Cauſes 
Challenge to the Favour only, for the 
beriff, &c. thereby is not under the Party's 
ofluence, but the Party under his. 
Conlanguinity, how remote ſoever be- 
weer the Sheriff, or Juror, and either of 
he Parties, or Affinity by Marriage of ei- 
her Party himſelf with the Couſin of the 
hheriff, or the Juror, or e converſo, are Cau- 
ts of principal Challenge to the Array or 
othe Polls: But 1f the Marriage be be- 
ween the Son of the one, and Daughter of 
he other, it is a Cauſe of Challenge to the 
wour only, He that challenges the Array, 
a Juror for Couſenage, mult ſhew how 
he Party is Couſin, but if it be found that Co. L. 157. 
te is Couſin, it is ſufficient, whether it“ 
e found in the Manner alledged or not. 
te, That a Baſtard can have no Kindred. 
Two Strangers made up a Pannel fairly, 
Ind the Sheriff return'd it, the Array was 
halleng'd for this Cauſe, and the Challenge Fitz. Chall. 
is oyer-rul'd, I 

If the Defendant may have a principal Co. L. 157. 
lallenge to the Array, the Plaintiff may 8 
lledge it, and pray Proceſs to the Coroners, 

nd it he alledge a good Cauſe againſt any 
If them alſo, he may pray Proceſs to the 
lt, it againſt all of them, the Court thall 
point certain Elitors, againſt whoſe Re- 
un no Challenge can be had; but the 
lantiff can't have ſuch Procets to the Co- 
oners, c. unleſs the Defendant will _ 
els 
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fels ſuch Cauſe alledged by the Plaintiff g | 
be true, and if he will not confeſs it, tle i” 
Procels (hall go to the Sheriff; and the De. i 
fendant ſhall not Challenge the Array for © 
that Cauſe. But the Detendant can't al. if 
ledge ſuch Matter, and pray Procels tothe 

Coroners. For i ſhall not be intended thi 4 

the Plaintiff to delay himſelf, will challenge 1s WW 
Array without ſome actual Partiality, and 1 
when the Array 1s quaſh'd, Proceſs ſhall be 1 

Co. L. 158. awarded to the Coroners, Cc. ut ſur, il 
2 Note, When Proceſs is once awarded 6. 
the Coroners, &c. for the Sheriffs ach- 7 
al Partiality, the Entry is, Vice come | Ju 
von intromitiat, and in ſuch Cafe, Proceis”" 
mall not afterwards be awarded to any new K 
Sheriff, but where it was awarded to the 7 
Coroners, for that the Sheriff is Tent, Ot. ry 
it may be awarded to a new Sheriff. A 
Challenges to the Polls are four-fold. le 

1. Peremptory. 2. Principal. 3. To the f,. 

vour. 4. Por not being of the Hundred. Bl ? 
1. A Peremptory Challenge, is when! = 

Party challenges a Juror without ſhewing ther 

any Cauſe; at Law one indicted or appeal © 
of Treaſon or Felony, or alledging Matte 5 
to avoid an Outlawry thereon, might, i fy; 
Co. L. 157. favorem Vite, have challenged peremptori! 4 
on cog 35. But now in Caſe of Petit-Trealong | 
IE Marder, or Felony, he can Challenge bug , 
20. After one has taken his peremptoſg. g k 
Challenges, he may challenge, for Gaul | 
as many more as he will; and if he lava by 
challenged one for Cauſe, and that be found 155 


Co. L. 153. againſt him, he may after challenge bu whel, 
peremptorily. 


It 
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In Appeal againſt diverſe, if the Venire be 
Point, a juror chatlenged peremptori ly 
eainſt one, ſhall be drawn againſt all; but 
{the Venire's be ſeveral, he may be drawn 
gunſt one, and remain as to the others. 
K. at Law might challenge peremptori ly 
b many as he would, but at this Day by 
2 Ed, 1. he muſt ſhew Cauſe, but he is not 
und to ſhew it before the Pannel is gone 
rauph, as 4 Subject muſt. | 

A Peer can't challenge any of his Peers. 
2, Principal Challenges of the Poll arg 
ur-fold. 

The Firſt is in Reſpect of the Dignity of 
Juror, as if a Peer of the Realm be re- 
umd on a Jury, he may either be challen- 
dd, or challenge himſelf, 2 
The Second is in Reſpect of ſome Defect 
[the Juror, either in his Birth, as if he be 


illein; or in his Age, as if he be a Mi- 
or; or in his Eſtate, as if he have no Free- 
old in the ſame County, out of ancient 
ſemelne, at the Time of his Appearance, 
ther in his own Right or another's. But 
23 H. 8. 13. Inhabitants in corporate 
unt, north 40 l. in Goods, may try Felonies 
Seſſions, and Gaol-Deliveries for ſuch Towns. 


4 concerning Furors. 25 5 Gu. 

| requires that all Tryals in the Courts at 
eltminſter, or before Fuſtices of Niſi prius, 
nd Terminer, or Gaol-Delivery, or Gene- 
Seſſions of the Peace, muß be by Farors, 
kreof each is worth 101. per Annum, f 
hold or Copyhald in the ſame County, if the 
le T1 ryal 


n Alien; or in his Condition, as if he be a 


) And this is not repeal d by ſubſequent Sta- (;) ; Ven. 
366, 


1 Vent.309, 
310, 
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Vid. ſupra, brought by a Corporation, and the jun 
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Tryal be in England, and by Furors worth 61 
per Annum, if in Wales; and Tales Men ny 
have 5 |. per Annum in England, 31. oe 
Annum in Wales. 

The Third is in Reſpect of the Aﬀetim 
or Partiality of the — as if he bed 
Kin to either Party, and if an Action y 


be of Kin to any Member thereof, it is 
principal Challenge, and if a Juror bechi 
lenged for being of Kin to one Party, it 
no Counterplea, that he is of Kin alſo t 
the other, for the Venire commands t 
Sheriff to return thoſe that are of Kin i 
neither. | 

It is alſo a principal Cauſe of Chillengg 

that the Juror is a Witneſs namd in i 
Deed, or hath formerly given a Verdict e 
the ſame Cauſe, whether between the far 
Parties, or others: But this is only a Ch 
lenge to the Favour, if the Record be 
another Court, and not ſhewn forth, but 
it be of the ſame Court, it is ſufficient WF 
ſhew the Day and the Term. 

It is alſo a principal Challenge that a | 
ror hath indicted the Party for the {at 
Cauſe, or hath eaten or drunk at 
Charge, or taken Money to give his Vt 
dict, or that he is a Pariſhioner of the ! 
riſh whereof the other Party is Parſon, 
the Right of the Church come in queſtie 
or that he hath been an Arbitrator cho 
by the Party in the ſame Cauſe, and b 
treated thereof: But an Arbitrator cho 
by both Parties, whether he have treated 
the Matter or not, or choſen by one Fat 
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f he have never treated thereof, or a Com- 
mſſoner choſen by one Party for Examina- 
on of Witneſſes, and appointed under the 
Treat Seal, can't be challenged principally, 
ut for luch Cauſe one may be challenged 
or Favour, _ | 

The Party himſelf may labour a Juror to 
ppear, and diſcharge his Conſcience, bat Hob. 294. 
Stranger doing the ſame is an Embraceor. 

The Fourth 1s in ReſpeR of ſome Offence 158. 
f the Juror, as if he be attainted or con- 
i&ed of Treaſon or Felony, or any Offence 
0 Life or Member, or in Attaint for a falſe 

edict, or of Perjury as a Witneſs, or 
onſpiracy at K. s Suit, or in any Suit for 

or Subject, be adjudged to- a corporal 
Muniſhment, whereby he becomes infa- 
ous; ſo if he be outlaw'd in a criminal or 
wil Proſecution; and ſome ſay if he be 
Kcommunicate. 

3. Challenges to the Favour are Infinite; 
$ if the Juror be a Fellow Servant to the 
arty himſelf, or Couſin, &c. to him in 
ern, which 1s but to the Favour, becauſe 
in Rev'n is not Party to the Record, but 

would be a principal Challenge if he 
ere Party by Voucher, Aid, or Re- 
ipt. 

4. Challenges for the Hundred avoided 
t Array, by Common Lam, if 4, and by (a) (a); 
ute, if 6, of the Hundred, where the *: * 
wle of Action aroſe, did not remain on 
Jury. But now by 4 & 5 Annz 16, 10 
ndredors are requir d except in Proſecutions 


minal, and on penal Statutes, becauſe in 
ol her 


3 CGR eres — Coed oo 
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{a) Dyer 
231. Pl. 3. 


{b) Co. L. 
158. 2. 


if he had a Freehold there when he was u 


Comitatus. 


Hun lredum. 


dred is Party. 


Fet he may have diver 
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other Caſes the Venire ſhall be, de Corpoꝶ 


He that (4) takes ſuch a Challenge, muſ 
ſhew 10 what Hundred the Viine lies, an 
he (6) muſt take it before ſo many are {wor 
as will ſerve for the Hundred, and he that 
challenged for the Hundred ſhall not h 
drawn abſolutely, but ſhall remain pra 


No Hundredors are requir'd when th 
Jury comes de Corpore Comitatus, or de prix 


2740 Hundredo, for that the Lord of the Hun 


If a Perſon dwell in the Hundred, we 
ther he have any Freehold there or not, 0 


turn'd, and ſell it before he appear, he i; 
good Hundredor ; but if he ſell all hisFre 
hold, he may be challeng'd abſolutely. 
In an Attaint the Jurors are trouble 
and yet the ſame Number of Hundredo 
ſuffices; if diverſe Hundreds are in a Le 
-or if the Cauſe of Action aroſe in dive 
Hundreds, the Hundredors may come tra 
any of them. | 
One ſhall not have ſuch Challenge to i 
Polls as he might have had to the Am 
And after one has taken a Challenge totl 
Polls, he ſhall not after challenge the! 


ray. | 
When the Inqueſt is awarded by Defaul 
the Defendant loſes his Challenges, but ll 
Plaintiff does not. 
Tho a Man can't plead a double Fi 
1 Challenges, but 
3 | 44 


Of Rents. 241. 
rl mt take them all at once. Aſter the 
Challenge of one Party is tried, and the ju- 
tor found indifferent, the other Party may 
challenge him. 

If the Party challenge the Array, and it 
be found againſt him, and the ſame Part 
challenge the Polls, he muſt ſhew Cauſe 
preſently, i. e. before the Clerk has gone through 
the Pannel, ſo muſt the Defendant in Ap- 
pals of Felony, and where X. is Party, and 
ſo mult he that challenges a Juror after he is 
ſworn, and fuch Cauſe muſt ariſe after he 
s worn. | 

The (a) Array of the Tales ſhall not be He, 
hallenged by the ſame Party, till that of . 
the Principal be tried; but if the Plaintiff 
challenge the Array of the Principahsthe 
Defendant may that of the Tales; and in 
« Cale one of each Pannel ſhall try them 
doch. | 

It the (5) Array of the principal Pannel (0141.7. 2. 
be quaih'd, the ſame Triers ſhall not try Bro. 
be Array of the Tales; but if they athrm — 
he Principal Pannel, they. (hall try the Ar- 
ay of the Tales. | 
The Challenge of the Array ſhall be tried 
yy two of thoſe impannelled, to be ap- 
Wnted by the Court, not more than two 
mthout Conſent z but when the Court has 
amd two, they may for ſome ftpecial 

alt, alledged by either Party, name 
kues. And if the Polls be challenged, 

Jore any vj he Furmrs are ſworn, the Court 
Ball apooiznt two Triers, of thoſe that are 
pamicld, and if they iry one, and he be 
Nein, tir three {hall try another, and if 
Ni Ile 


Y 2 —— ——— — nn n= a 


| 
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he be found indifferent, and ſworn, the 
two Triers ſhall.ceaſe, and the two Jung 
{worn ſhall try the-relt. And 4 Cha nge t 
the Polls taken after any Furors are ſun, 
Thall be tried by them that are ſworn, If the 
Plaintiff challenge ten, and the Defendant 
one, and the 12th be ſworn, he ſhall þ 
added to one of them challenged by the 
Plaintiff, and the other challenged by th 
Defendant. * £40 

Such Challenges as do hot ſound in Re 
-proach of the Juror, ſhall be examined a 

is Oath to inform the Triers. 

When the Plaintift recovers per viſum 7 
ratorum, there ought to be 6 of the Juro 
who have had the View, or have know 
the Land. 

Challenges have been allow'd in 47 
prietate Probanda, and in a Writ to enquir 
of Waſte. | 

A. Lay-Man having an Intereſt in Tythe 
Penſions, or other Eccleſiaſtical Duties, a 
being deforc'd thereof, by any Claiming i 
ſame, may have an Aſſiſe, or other origin 
Writs by 32 H. 8. 7. for they are made L 
Inheritances in the Hands of Lay-men, 
ſhall be Aſſets, Men ſhall be Ten'ts by Cu 
teſy, and Women endowed of them. 
Aſſiſe for em muſt be de Libero Tenemen 
and a ſpecial Plaint made. But a Pre 
ſhall be quod reddat omnes & omnimoda: ff 
cimas Majores minutas & mixtas infra D. 
quo modo creſcen contingen ac annuatim rt 
van. But before that Statute, Lay-menl 
no Remedy for the Recovery thereof. 
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And by the ſaid Statute, and 2 & 3 Ed. 
ol 6. 13. Lay-men, as well as Spiritual, ſhall ſue 
br the not ſetting out, withholding or re- 
fuſing to pay 5. and Offerings, and 
other Spiritual Duties, in the Spiritual 
Court, and no other; yet it is a common 
practice to ſue for them by Engliſh-Bill in 
Chancery or Exchequer, for it is ſaid, that 
Courts of Equity had 4 * a Furiſdiftion in 
ſuch Caſes, and it ſeems that the ſaid Statutes vid. was, 
nh deſig n'd to reſtrain the Common-Law Courts 483. 
from „ 4 nem Furiſdiction, and not to 
take from ot her Courts a Furiſdiction legally 
toled in them before. And the 2 & 3 E. 6. 13. 
ends, That whoever ſhall ſubſtract predial 
Tythes, ſhall pay the treble Value, to be 
recovered at Law, or the double Value ta 
be recover d in the Spiritual Court; and tho' 
It be not ſaid to whom it ſhall be paid, yet 
he Owner of the Tythes, whether he be 
Lay or Spiritual, (hall have it, for when 
| Statute gives a Forfeiture againſt him that 
{poſiefles another of his Duty or Interelt, 
ie Party wrong d and not K. ſhall have it. 
both Lay and Spiritual Perſons may ſue in 
ther Court. 1 
If there be Lord and Ten't, and the Lord 
rant the Rent, ſaving the Services, and 
he Ten't attorn; tho this give a Seiſin in 
w, as the Delivery of a Decd does when 
lent is granted out of Land, yet if the 
lent be denied the next Day of Payment, 
le Grantee has no Remedy, (in Law or 
quity.) O. If this be not to be underſtood* of 
| Grant made without valuable Conſideration, 
ut if the Ten't, when he attorns, give a 
M 2 Piece 
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Piece of Money, or a Ring, or an Or, or 
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any valuable Thing, in the Name of Seiſy 
of the Rent, this gives ſuch a Seiſin as wil 
maintain an Aſſiſe the next Day of Pay. 
ment, if the Rent be denied, tho it be yg 
part of the Rent, nor ſhall be abated out d 
it. And a Man may have any other rel 
Action for a Rent Seck after actual Scifn 
thereof once had, as well as for other {WM« 


— cc ww a, Mc. * 


Rents. n 17 
There be ſeven Cauſes of Diſs in of Rut 
Service. 4 
The firſt is, Reſcous of a Diſtreſs taken for Be 
the Rent behind. | | 
The ſecond is, Reſiſting the Lord in t. 


king a Diſtreſs, 

Reſcous is properly a ſetting at Liberty 
1gainſt Law a Diſtreſs taken, or Perſon . 
reſted by Proceſs or Courſe of Law. But i 
the Lord diſtrein for Rent when none i 
due, the Ten't may lawtully make Reſcous 
or Reſiſtance; and ſo may a Stranger, if hi 
Beaſts be diftrein'd for Rent when none1 
behind. And if the Ten't tender the Ren 
to the Lord, when he comes to diltran 
and yet the Lord will diftrein, or if tl 
Lord diſtrein any Thing not diſtreinable, 
Beaſts of the Flow when other ſufficien 
Diſtreſs may be taken, the Ten't may mak 
Reſcous, fo may he it the Lord diſtrein i 
the (a) High-way, or out of his Fee. Buff 
if the Lord come to diſtrein, and have vic 
of the Cattle, and the Ten't or any other! 
prevent the Lord drive them out of lis Fe 
and the Lord puriuc, and dilircin the 


the Ten't cant reſcue them; for in or 
| f 
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Caſe in Judgment of Law they are taken 
within his Fee, and ſo ſhall the Writ of 
| WF Reſcous ſuppoſe. But if they go of them- 
ſelves out of the Fee, or be driven off for 
other Cauſe, whether before or after the 
Lord's View, or if the Ten't drive them off 
purpoſely before the View, the Lord can't di- 
rein out of his Fee: But now by 8 Anne, If 
any Leſſee ſhall fraudulently convey his Goods 
fm the Premiſſes to prevent the Ee ſſor s Diſtreſs, 


Difreſs wherever found. But if they be ſold 
Bona Fide, before the L:or's Seiſare, he can't 


difrein them. 


leſs the Beaſts be Damage Feſant at the 
ime; therefore if one come to diſtrein for 
Damage Feſant, and ſee the Beaſts on his 
Land, and the Owner of them drive them 

purpoſely to avoid the Diſtreis, and the 
ent diſtrein them, he may reſcue them. 


| is own Authority for Felony, he may 


Ren elcue himſelf ; but if he had beeri taken by 
reinforce. of a Capias for Felony, he could 
f | Not. a | 


aſe by Writ or Plaint, for tho it be regu- 
ly true that a Man ſhall not be puniſh'd 


ls in this Caſe, becauſe it diſturbs the 


Rent; ſo the turning of the Stream is a 
his in of the Mill, nam qui adimit Medium, 
init Finem; fo to diſturb a Man to enter 
manure his Land is a Dils'in of the 

M 3 | Land, 


her 
13 Fe 
then 
; {ui 


(Cal 


the Leſſor may within 5 Days ſeiſe them, &c. as 4 


None can diſtrein for Damage Feſant, 


The Third is ſuing a Replevin without 


ſuing Writs in K.'s Courts, the Rule 


Id of the Mean by which he is to come to 
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one not guilty be arreſted by the Sherift | 
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Diſs ore, for the Diſtreſs was a Demand 
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Land, qui enim ohſtruit Aditum, deſtruit Cin. WY ®. 


mod um. tc 


The Fourth is Incloſure, for the Lord 
can't break open the Gates, or break down 
the Incloſures to diſtrein. 

The Fifth is to counterplead the Plain. 
tiffs Title whereby he is delay'd, but to 
plead Null Tort, Cc. is no Diſs'in. 

The Sixth 1s to vouch a Record, (herd 
the taking of the Aſſiſe is deferr d,) and fail of 
it at the Day given to bring it in. 

The Seventh is when the Ten't meets the 
Lord or Grantee, going to diſtrein for, of 
demand the Rent, and menaces them in 


ſuch a Manner, that they dare not goto. * 
the Land to diſtrein for, or demand te les 
Rent bchind for fear of bodily Hurt. wh 

And there are 8 Cauſes of Diſs in of e 
Rent Charge, viz. all the Cauſes aforeſaid, bet 
and alſo Denial ; but Denial is no Diſs in hi 
a Rent Service, for he that has ſuch Rents 
ſhall not. be aid to be diſſeisd, whilſt the proper 9 


Remedy given him by Law lies open to him; bu 
the Grantee's Power to diſtrein may be uncertain 
becauſe it depends wholly on the Validity f tt 
Clauſe in the Deed, therefore if he waive it, l 
ſhall at leaſt be in as good a Caſe as if then 
were no ſuch Clauſe. There are two Jointe 
nants, and the Grantee of a Rent Charg 
diſtrains, one makes Reſcous, both al 


and the Non- payment a Denial and Dilsiﬀ 

but the Reſcuer alone is a Diſs or wil 

Force. oY 
And there are 3 Cauſes of Diſs in of 


Ren 
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Rent Seck, vis. Denial, Incloſure, and 
freftalling the Way, Cc. e 
B/ 32 H. 8. 37. Executors or Adminiſtra- 


Charge or Seck, in Fee, or Tail, or for L. may 
curr d in the Life of-the Teſtator, or Inte- 
ſkate, But at Law there was no Remed 
for Executors, &. of a Man ſeiſed of ſuc 
Rent to recover ſuch Arrears, as long as the 
Freehold of the Rent continued, but after 
an Eſtate L. in Rent determin'd, the Execu- 
a at Law might have had an Action of 
Debt. . | 

By the ſaid Statute the Action of Debt 
les only againſt him that took the Profits, 
when the Rent was behind, and his Execu- 
ors or Adminiſtrators ;. but a Diſtreſs may 
be taken on the Land in the Hands of any 
claiming by or from him, i. e. under him, 
but not above him as Lord by Eſcheat. 

But where the Teſtator or Inteſtate had 
0 Remedy, the Executors or Adminiſtra- 
os haye none, as where the Lord grants 
away his Seigniory before his Death. 

The Lord's Executors can't diſtrein him in 
em for the Arrears in the Life of Ten't L. 
or he claims not under hin; but if a Rent 

large be granted to A. for the Life of B. 
nl then the Land be lett to C. for Life, 
lem'r to D. the Rent is behind, B. dies, 
nd after C. dies, A. may diſtrein D. for all 
le Arrears, in reſpect of the different Pen- 
ng of the Act in thoſe two Caſes, for the 
alte expreſly ſays, that Tent pur autre 
Reue of Kent, his Executors, Sec. ſhall diſtrein 

M 


4. for 


tors of a Man ſeis'd of a Rent Service, Rent 


diſtrein, or have Debt for the Arrears in- 
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for the Arrears, in ſuch Manner as he might 
have done if ceſtuyque Vie had been alive, 
The ſaid Act extends to all Rent, whe. 
ther it be reſervd in Money or Corn, Gs. 
and whether it be payable every Vear, or exe. 
ry 2 or 3 Tears, Cc. but it extends not to cor- 
poral Services, nor to a Von ine Pænæ, (but for 
this he and his Executors may have Debt; 
nor to Relief, (but for this the Lord may 


diſtrein, and the Executors may have Debt.) 


The Husband of one ſeis d of Rent in 
Fee, Cc. ſhall after the Wife's Death hare 
the ſaid double Remedy for the Arrears in- 
curr'd before and after Marriage; but at 
Law he could only have Debt for thoſe that 
1ncurr'd during the Coverture. 


Of Parceners. 


PArceners are where a Man ſeis d in Fee 

or T. has Iſſue only Daughters, or dies 
without Iſſue and leaves Siſters, &«. and 
the Tenements deſcend to ſuch Daughters 
or Siſters, Oc. and they enter. They arc 
called Parceners, becauſe.they are compella- 
ble by Writ de Partitione Facienda, to make 
Partition; and all of em are but one Her 


to their Anceſtor, and yet they have Moie- 


ties, Cc. in the Land deſcended. 

If a Man have two Daughters, and one 
of em be attainted, the Moiety of his 
Lands ſhall deſcend to the other; but it 1s 
ſaid, that if a Leaſe L. be made, Remr to 
the right Heirs of A. being dead, and les- 
ving Iſſue two Daughters, whereof one 1s 
attainted, the Rem'r is wholly void; f# 

| nome 
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ne cen purchaſe by the Name of Heir that is not 
inpleatly Heir. Donor reſerves two Shillings 
nt during his Life, and if he die, his Heir 
ing within Age, then 20 5. to his Heirs; 
be cles leaving one Daughter within Age, 
zd another of full Age, the Donee ſhall 
hold by Fealty only. : 

In a real Action brought againſt Parce- 
pers, if one of em be within Age, the ſhall 
ure her Age, and for the Nonage of one 
the Parol thall demur againſt both. 

Land is given in T. Male, on Condition, 
tht if the Donee die without Heir Female, 
the Donor ſhall re-enter; this is a void 
Condition, becauſe it is repugnant to the 
tate, 

The Frechald of Parceners, whilſt undi- 
nded; is entire as to a Stranger's Præcipr, 
and fo it remains after the Death of any of 
em, but between themſelves it is ſeveral as 
to many Purpoſes, for one may infeoff the 
other. The Iſſues of Daughters ſhall join 
Ina Precipe, when the common Anceſtor, 
from whom they both muſt claim as Heirs, 
ws laſt actually ſeisd, but where the 
Daughters weite ſeis'd and diſſeis d, their 
cs fhall not join, becauſe they ſeverally 
Cam as Heirs to their Mothers, yet when 
they have recovered, they are Parceners as 
ter Mothers. were, and {hall join in Aſſiſe 
H diſſeis d; and one Precipe lies againſt em, 
6 one of them. may releaſe to the 
Cher. ati ö 
7 the Statute. of Goc. 6. If a Man die 
hing many Hers] whercof one is Son or 
Dauchier, Cc. and the others in a more re- 
| M5 mote :- 
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mote Degree, they ſhall join in a Manda- Init 

ceſter. one 

There is a Deſcent in Capita, and in HH. 

pes, the Firſt is to the Daughters themſelyg bet 

the Second to their Iſſues, the Daughtes I! 

take equally, the Iſſues as much as t 

_ reſpective Mothers would have taken. Ma 

A Rent Charge may be divided between MI” 

Parceners, even before they have had au” 

Seiſin of it, but Eſtovers appendant to ben 

Houſe, a Corody, Common of Paſture oc del 
(a)Vid.ſup. Piſchary uncertain, a Villein, Mill, or (4) by 
45. Caſtle us d for Defence of the Realm, & 
can't be divided, but the Eldeſt ſhall hae 

| them, and make Allowance for the Value of 
165. in ſome other Inheritance, but if the Ae 
ſtor left no other Inheritance, then one (hall 

have them one Year, and the other the 

next, or ſome ſuch Way. | 

M. bargains and ſells a Mannor to B. by? 

| Indenture with this Clauſe, provided de 
| ways, and the ſaid B. covenants and grants 00 
to and with the ſaid M. his Heirs, and 

Aſſigns, that they may dig for Ore and 
Turf, for the making of Allom in the Walt, 
being Parcel of the Mannor, by this AM. ha 
an Inheritance in this Power, and B. and 
his Heirs and Aſſigns may likewiſe dig 
And M. may aſſign his Intereſt to one r 
more working with a Joint Stock, but he": 
can't aſſign it in Part, or any Way divide" 


If an Earl leave only Daughters, his Po Edt 
ſeſſions ſhall be divided, and X. may give o! 
the Dignity to which of them he pleaſe, [cet 


but if he leave but one Daughter, the Dig 
ity 


' 
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„ay deſcends to her, and her Poſterity. If 

one hold by an Office of Honour, as of 
„lich Conſtable, the eldeſt Daughter ſhall 
e beiore Marriage execute it by Deputy, after 
en by ber Husband. | 
i Warranty annex d to Parceners Lands re- 

mains after Partition, ſo does Warranty an- 
and 10 the Lands of Fointenants if > make 
ua) beiti by Force of the Statnte; but if Join- 
0 a Micnants make Partition at Common Lan, it is 
ood ltroy'd. If one ſeis d of a Mannor have 
n Preſcription a Priviledge of keeping a 
„ Vcodward in Woods, Parcel of the Man- 


nor within a Foreſt, and of having the Bark 
of all Trees fell'd by the Foreſter within 
ſuch Woods, and make a Feoffment of the 
Mannor to two, and they make Partition 


yy thereof, yet the ſaid Priviledge remains. 
Partitions between Parceners are either 
cps, or implied: Of expreſs Partitions, 
dere are four by Conſent, and one by 
nt: Compullion. | 
n Ihe 1ſt Partition by Conſent, is when 
nl iy agree to divide the Lands into equal 
fs WY Faris in Severalty, and that one ſhall have 
hae uch a Part, and another ſuch a Part, Cc. 
ana The zd is when they agree that ſome 
dig Fnends ſhall divide the Lands into equal 
» or farts, and then the Eldeſt ſhall chooſe firſt 
bei one of the Parts ſo divided, Cc. unleſs they 


otherwiſe agree. The Part choſen by the 
Eldeſt is called Enitia Pars; but this Privi- 
ledge is Perſonal to the Eldeſt, being given 
to her out of reſpect to her Age, and de- 
ſcends not to her Iſſue, for if ſhe die, the 
next Eldeſt ſhall chooſe firſt, 1 
But 
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Vid. 31 H. 
8. 1. 


5 


69. 


25 


to her Iſſue, Aſſignee, or Ten t by Cu: 


| 167. 5 
Vid. ſup. 1. Note, That the Word Tenet in a Writ al- 


() Co. L. 
. pre, make a Leaſe J. yet the other may have: 


| 
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But if they have an Advowlſon, the Lag 
gives the firſt Preſentation to the Eldeſt iMG); 
they. cant agree, and this Priviledge gg 


teſy. | 
The zd Partition is when the Eldeſt di 
vides, and in ſuch Caſe ſhe ſhall not 

choale. | 
The 4th is when after the Land is divided 

they caſt Lots for their Shares. 

he expreſs compulſary. Partition is by 
Writ de Partitione Facienda, the Words of 
which are ----- Cum eadem A. & B. in fmil 
pro indiviſo Teneant tres Acras Terre, &. 


ways implies a Ten't of the Frechold ; ther- 
fore; if one of them be diſſeis d by the 
other, no Writ of Partition lies, and if 
one of them make a Leaſe L. the other ſhall 
not have a Writ of Partition againſt het, 
(a) but againſt her Leſſee ſhe ſhall; and if one 


Writ of Partition againſt her. 

Ihere are alſo ſeveral implied Partitions 
in Law, as if there be three Parceners of 2 
Meſnalty, and one of them purchaſe the 
Tenancy, this is a Partition in Law, and 
extinguiſhes the Meſnalty for a 3d Part, 
and the Lord muſt make ſeveral Avowiits 
And if one Parcener infeoft a Stranger ol 
her Part, the other Parcener and the Feoftee 
are Ten'ts1n Common. And.it both of em 


marry, and have Iſſue, and die, leaving be 
Husbands Ten'ts by Curteſy, the Parccnagg A 
s divided, and feveral Pracipes lie again. 
the Ten'ts by Curteſy, Cc. But it one fe- ent 


COVE 
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cover againſt the other in Aſſiſe or nuper 
lt, yet they remain Parceners, for as the 

Plint was for a Motety, the er and 
ecution muſt be purſuant thereunto. 

In a Writ of Partition, the firſt Judgment 168. 
5,910 art; res inter partes Prædictas; and 
thereupon a Writ is awarded to the Sheriff, 
that he in proper Perſon ſhall go to the Te- 
nements, and by the Oath of 12 Lawful 
Men of the Neighbouthood, in the Preſence 


PT) — > RA 


by WW the Parties, (hall make Partition between 
em, and allot one Part to the one Plantiff, 
lc. making no mention of the Eldeſt more 
r. un of the Youngeſt ; and when the Parti- 


on ſo made is return'd under the Seals of 

he Sheriff and Jurors, Judgment ſhall be, . 
ud Partitio preditta Firma & Stabilis in 

upetuum Teneatur; and this is the principal 

ulgment, and no Writ of Error lies for 
lie other before this is given. 

Partition between Parceners might at Law 169. 
e by Parol, and Rent; or Eftovers, which vid. ſup. &. 
e in Grant, might be reſerv d, or granted, 


ions ithout Deed, for Equality of Partition 
of at of the Land deſcended, but not out of 
the ber Land, and Rent ſo referv'd, or grant- 
and is dittrei nable of Common Right, tho 


be not Rent Service. Baut Q. If Paro 


vines enten bo not reſtrain'd by 29 Ca. 2. 3. If 
er ole Parcener grant a Rent to the other pro 
effet Terre, and do not grant it out of 


Land in certain, yet it hall be intended 
be out of her Purparty. | 
A Rent granted to Parceners for Equality 
Partition, or reſerv'd by them on a Feoft= 
ent made by them of the Land which 


th c 


Co. L. 244. 


Co. L. 169. 
b. 
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they had in Parcenary, ſhall deſcend, & 


* - | 
in Courſe of Parcenaty, tho it were grant-W 
ed or reſerv d in joint Words. 
Jointenants or Ten'ts in Common coud i; 
never make Partition by Parol, but by WM: 
Deed they might; and Ten'ts in Comma Mp 
might have executed a Parol Partition by Mi 
Livery. ; 0 

A Partition made of Lands in Fee h 
Parceners of full Age binds them for ever, 
whether it be equal or unequal, ſo does ar 
equal Partition of Lands in Tail, but if it 
be unequal, it concludes them only durin 
their Lives to defeat it, but the Iſſue of h 
that has the leſſer Part may after her Death 
diſagree, and enter, and occupy in Com 
mon the Part allotted to her Aunt, Ten 
in ſpecial Tai! has iſſue a Daughter, hi 
Wife dies, and he has iſſue another Daugh 
ter by a ſecond Wife, and dies; the Daugl 
ters make Partition, the Eldeſt is, in reſpe 
of the Privity of their Perſons, conclude 
to impeach it during her Life; but a Pam 
tion between meer Strangers is void. 
leaves two Daughters Baſtard Eigne, 
Mulier Puifne, they enter and make Patt 
tion, the Mulicr and her Heirs are concl 
ded for ever. 

An equal Partition made by the Paid 
ners, and their Husbands ſhall never ! 
avoided, tho' afterwards it happen to 
come unequal, by overflowing of Watz 
il Husbandry, Sc. and a Rent granted 
Husband and Wife for Owelty of ſuch I: 
tition, ſhall charge the Land for ever. Þ 
the Wite muſt be a Party to ſuch Partitio 


mſel 
vods 
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If it be unequal at the Time when it is 
made, it ſhall bind the Husbands while 
they live, but the Parcener which hath the 
fer Part, may after her Husband's Death 
enter into her Siſter's Part, and defeat the 
Partition, not only for ſo much as will 
make her Share equal with her Siſter's, but 
fr the Whole; but if ſhe enter into, and 
agree to the unequal Part, ſhe is bound for 
ever, 

A Partition made by Force of K.'s Writ, 171. 
between Parceners of full Age, or Infants, 
fr Femes Covert, whether equal or unequal, 
l never be avoided, A Partition equal- 
made in Chancery between Parceners, 
rho were K.'s Wards, at the full Age of 
he Eldeſt, bound them for ever, (if part of 
he Capite Lands were allotted to each of 
bem;) but if it were unequal, it might be 
rided by Scire Facias out of Chancery, or 
Wy a Writ of Partitione Facienda, for no 
udement was given on ſuch Partition. 

A Partition made by one of Von ſane Me- Co. L. 166. 
bory binds herſelf, but not her Iſſue, un- 

ls it be equal. And an cqual Partition 
ade by one under Age ſhall never be 
raided ; if it be unequal, it may be avoid- 
by her, either during her Nonage, or al- 
her full Age, but if ſhe take the whole 
rohits of the ary ap Part after her full 
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to Mee, the is bound for ever. 

Wal The full Age of Male or Female in com- 

ted Nen Speech is underſtood of the Age of 21 

ch Tears, for before that Age one can't bind 172. 


. nelf by any Deed, nor alien Land or 
uud dods; but he may bind himſelf iz 4 5 
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Bill, to'pay for neceſſary Meat, Drink, Ay. 
parel, Phyſick, good Teaching, Cc. but x 
Bond with a Penalty for the Payment of 
ſuch Debt is not good. If he preſent not 
to a void Church, it ſhall lapſe after fi 
Months. If he be an Executor, he may re- 
leaſe on Payment, not without; and gene- 
rally what the Law binds him to dois good, 
if done by him voluntarily without Suit of 
Law. TEEN ' 

One under Age can't be a Bailiff or Re. 
ceiver, nor charged in Account as ſuch, A 
Bailiff is a Servant who has the Adminiſtr- 
tion of Lands for the Owner's Benefit, and 
be 1s chargeable 1n Account for the Profit 
he has raiſed, or reaſonably might hare 
done, his Expences deducted. An Account 
againſt a Receiver, is when one receives 
Money for another's Uſe to render an Ac- 
count, but he thall not be allowed his Ex 
pences, for this Cauſe a Bailiff ſhall not be 
charged as Receiver, for then he ſhould lot 
his Expences. In an Account againſt a Bat 
liff, the Plaintiff need not ſhew by wholt 
Hands he receiv'd the Money, as in an Ac 
count againſt a Receiver he mult, except It 
be a Merchant, and bring an Account 
againſt another Trading with him with 
Joint Stock. to their common Profit, 
which Cafe naming himſelf a Merchant, I 
may have an Account againſt the other ni 
ming him a Merchant, and ſhall charg 
him as Receptor Denariorum ip ſius H. ca i 
cunque Carſa & Contract ad commun m Ui 
tatem ipſorum A. & B. Provenientium, l 
the other ſhall Account for what he mig 
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ure receiv'd, and be allowed his Expences. 
ne Jointenant making the other Bailiff of 


im. A Man can't be charged in an Ac- 
cunt but as Guardian in Socage, Bailiff, or 
Receiver. 

Minor jurare non poteſt, therefore he can't 
x2 Juror, nor wage his Law, and if he 
rake Default in a Præcipe quod reddat, in 
tich Caſe one of full Age may wage his 
w of Non Summons, he ſhall not be pre- 
udiced by it, becauſe the Mean to excuſe 
e Default is taken away by Law. 

Parceners of two Parcels of Land, one in 
& the other in T. make Partition, 
uch the Land in Fee is allotted to the 
ne, that entail'd to the other; this ſhall 


kom the Land in 7. was allotted, nor by 
nd the Land in Fee deſcend, or the 


. but if ſhe that has the Fee alien in 
e, or T. and have Iſſue and die, the Iſſue 


nd entail'd and hold in Purparty with 
kr Aunt, for the Partition is no Diſconti- 
lance, nor can the Tail be barr'd without 
Recompence, and it was the Folly of the 
cer Parcener to take the Land T. only, for ſhe 
ght have challeng'd a Moiety of the other. 
when a Woman that has Title of Dower 
t of three Mannors, takes one for her 


th her Husband's Incumbrances, for the 
| | might 


lis Motety ſhall have an Account againſt 


mer be avoided by the Iſſue of her to 
ke Iffue of the other, if it were equal, 


gern thereof expectant on a State L. 


lay avoid the Partition, and enter on the 


wer, it 18 ſaid, ſhe {hall hold it charged 
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174. 


into the other Acre, for an Alienation i 


her ones all the Priviledges incident theretl, 
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might have had a 3d of all Three, and hat 
holden the ſame diſcharg d. 

A. leaves two Daughters, and two Acts 
in one of which he has a good Title, in the 
other a bad one, one takes the one, the 
other the other, and after an Eſtate of Fre 
hold is evicted from the Parcener that hy 
the Acre with:the bad Title, either as toths 
Whole, or Part of her Purparty, ſhe my 
enter and avoid the Partition as to the 
Whole. But if ſhe alien her Part inF 
before the Land 1s recovered, ſhe can t ent 


Fee diſſolves the Privity, but a Leaſe Lo 
Z. or Gift in T. does not. And tho in il 
Caſe above, the Rev n eæpectant on 4 State in 
made by the Parcener which had the Fee, be ( 
fo ſmall Conſideration in Law, that it ſhall m 
be eſteem d a Recompence ſufficient to bar the E 
try of the Iſſue into the Lands in T. allotted: 
« other Parcener, yet in this Caſe a Revni 
a State T. inaſmuch as it continues the Privit 
of the Coparcenary, ſhall give the Parcener | 


hen a Parcener having made Partitio 
or one that has made an Exchange, enter 
Force of the Condition implied by Law 0 
every Partition and Exchange, for the Evi 
ction of any Part of what was allotted t 
them, they thereby avoid the whole Pant 
tion or Exchange. Yet if a Parccner be un 
pleaded, and vouch the other by Force « 
the Warranty implied in Law, ſhe ſhall f 


cover but Pro Kata, for that will make "i, (| 
Part equal with her Siſter's. But where a Md 
vouches another by Force of the Warrant 


implie 
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nplied by Law on an Exchange, he ſhall re- | 


orer a full Recompence for the Lands reco- 
erd againſt him, for it ſhall be intended that 
the Exchange he gave to the other Lands to 
} full Value of them. 
Notwithſtanding a Parcener that makes a 
voftment of her Part, doth thereby wholly 
limiſs herſelf from having any part of the 
ind as Parcener ; yet if her Feoffee be im- 
leaded and vouch her, ſhe may have Aid 
the other to deraign the Warranty Para- 
nount, but not to recover pro Rata, And 
2 Parcener infeoff her Son and Heir Appa- | 
nt, and die, the Son may vouch the other | 
arcener to deraign the Warranty Para- 
wunt, tho' he come to the Land by Feoff- 
gent, becauſe the Warranty betwixt him 
nd his Mother was extinct by Act of Law. ; 
ſeis d of Land in Fee has Iſſue two | 
Dwghters, and makes a Gift in T. to one of 
tem, and dies ſeis'd of the Rev'n, and the 
one is impleaded, ſhe ſhall not have Aid of 
er Siſter to recover pro Rata, or to deraign 
le Warranty Paramount, for her Siſter is a 
ranger to her Eſtate Tail. Bat in this Caſe ,, II. C. 16. 
may vouch herſelf and her Siſter, if her Co. L. 390. 
ate were made to her with Warranty, * 
None but Parceners could at Law have 175. 
le Writ de Partitione Facienda, but the Par- 
er might have it againſt her Siſter's Alie- 
k, or Husband being Ten't by Curteſy, 
ne Converſo, If there be three Sifters, and 
t Eldeſt purchaſe the Part of the Young- 
„ ſhe ſhall have the ſaid Writ againſt the 
dle Silter ; and if the Husband of the 
Welt purchaſe the Part of the r | 
ie 
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he and his Wife may have it againſt th 
middle Siſter. By 31 H. 8. 1. & 32 H. 832 
all Jointenants and Ten'ts in Common my 
have the ſaid- Writ, and Ten't by Curtef 
by Equity of them, but a Parcener and h 
_ Siſter's Feoffee ſhall not join in ſuch Wit 
for one has a Remedy by Statute only, the 
other only at Law. | 


OF Parceners by Cuſton. 


PArceners by Cuſtom, are the Sons of ones 
ſeis'd in Fee or T. of Land of the Nee 
ture of Gavelkind, which ſhall equally in 
herit, in reſpe& of the Cuſtom of the Fe 
not in reſpect of their Perfons, for they are"! 
not one. Heir, as Daughters are; and they"! 
Writ de Partitime | Farienda lies between 
them; but the Declaration muſt mention 
the Cuſtom, as to ſay, that the Land is of th l 
Cuſtom of Gavelkind ; and Gavelkind n 
Burgh Engliſh differ in this Reſpect from ally" 
other Cuſtoms, that the Law takes Notice Ye 
of them when generally alledged. 
There 13 a Partition of a different Natur 
from any of thoſe afore-mention'd : as if one 
ſeis d of Land in Fee have Iſſue two 
Daughters, and give part thereof to one © 
them and her Husband in Frankmarriig, 
and die ſeis'd of the Remnant being og 
greater Value than that given in Fran ge 
marriage, in this Caſe the Remnant (hall4rc 
deſcend to the other Siſter only, and ſheiW+ 
ſhall occupy it to her own Ute, unleſs wech 
Donces will put the Land given in Frank-M* 
marriage in Hotchpot, i. e. together * 
| {ts 
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je aid Remnant, and if they offer to do 
t, and the Parcener refuſe to put the Land 
j Fee in Hotchpot with the Land given 
n Frankmarriage, the Donees can have no 
Writ of Partition, becauſe they do not hold 
wml, but they may enter into the Land 
Fee, and hold in Parcenary with her; 
rhen the Lands are put in Cay an 

he Value of each Acre known, Partition 
hall be made in this Manner,viz. the Donees 


ge, and ſhall have ſo much of that in Fee 
ſcended, as will, together with the Land 
ren in Frankmarriage, make their Share 
ual to that of the other Parcener. And 
ber ſuch Partition, the Land given in 
unkmarriage ſhall be as the other Land 
ſcended, and if the Donces be impleaded 
hereof, they , ſhall have Aid of the other 
arcener: In like manner, a Parcener that 
us Rent granted to her for Owelty of Par- 
tion, ſhall Have the ſame in Courſe of 
Deſcent. 


rure | | : 

oneonably advanc'd by the Father in his Life 
tuo ih any part of, his Goods, thall have no 
e ofOurther Part thereof. In London, a Child ad- 


wcd by the Father with any Part of his 
vos, ſhall have no Part of thoſe that he 
ares at his Death, unleſs che Father de- 
are by Will, or under his Hand, 15 it 
ſhes but in Part of Advancement, anc then 
1 ic * {hall be put 16 Hotchpot with 
net. 8 f 


rith 9 


all retain the Land given in Frankmarri- 
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The Writ de Rationabili parte Bonorum, lies Co. L. 156. 
ot without a Cuſtom ;_The Children rea- 
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179. 


they have have made Partition, Cc. the 


{ 
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If the Donecs or Parceners die befr 


Iſſues ſhall have the ſame Benefit of puttiy 
in Hotchpot, Gs. = 
The -Cauſe why Land ſo given ſhall h 
put in Hotchpot is, for that ſuch Gift þ 
the Word Frankmarriage implies an Ad 
vancement of the Donee, and if ſhe vi 
not put the Land in Hotchpot, it ſhall | 
intended that ſhe was ſufficiently adyan{ 
But if the Father give Lands to his Dag 
ter in Fee or T. Cc. ſuch Lands ſhall ner 
be put in Hotchpot, neither ſhall Land 
which deſcend from any other Anceſtor ihn 
the Donor in Frankmarriage be put ! 
Hotchpot. | 
If the Land given in Frankmarriage bed 
equal Value with that deſcended, tht 
{hall be no ſuch Putting in Hotchpot, ft 
the Donees have an equal Share alread 
And it ſeems, that the Donees ſhall havet 
Rev'n of the Land given in Frankmartiag 
for otherwiſe their Share would not | 
equal. But if the Lands given in Fran 
marriage were of equal Value with the n 
of the Donor's Land at the Time of tl 
Gift, and afterwards impair'd without a 
Default in the Donees, or if the Donor : 
ter purchaſe more Land in Fee, and d 
ſeis d thereof, the Land given in Frankm 
riage {hall be put in Hotchpot, Cc. 
f Donor in Frankmarriage die ſeisd 
Lands in Tail, the fame ſhall not be put 
Hotchpot, but only thoſe whereof he dl 
ſeis d in Fee, A 
I 
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If there be three Parceners, and the 
oungelt will have a Partition, and the 
ther two will not, they may allot to her a 
{Part to hold in Sevcralty, and hold the 
Remnant in Parcenary; and after either of 


xienda againſt the other. But when Par- 
tion is made by Force of the Writ, the 
hole Land mult be divided. | 


Of Fointenants. 


Ointenants are where a Feoffment is made 
to two or more and their Heirs, or a 
aſe is made to them for Term of their 
yes, and they enter. And if a Rent be 
ted to A. & B. habendum to A. till he 
married, and to B. till promoted, Cc. 
this Cale they are Jointenants, tho' the 
mitations be ſeveral, and the Rent thall 
urvive by the Death of either of them, if 
b Motcty were not determin'd before hi 
th by Marriage, Cc. 
An Alien and a Subject may purchaſe 
nds jointly, & nullum Tempus occurrit Regi 
0 Othce found. 

If two or more diſſeiſe another of Land, 
do their own Uſe, they are Jointe- 
nts; if to the Uſe of one of them, he to 
loſe Uſe, Cc. is ſole Ten't, and the 
lets Coadjutors; if it be to the Uſe of 
te that is abſent, and knows not of it, 
ky are Jointenants before he agrees, but 


e only Coadjutors, and the other by 
Neeing to ſuch Diſs in to his Ute be- 
comes 


em two may have the Writ de Partitione 


er he agrees, they ceaſe to be Ten'ts, and 
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comes Ten't, and is as much a Diſs or x 
he had commanded it, for omni, Ratihai 
Ketrotrahitur, & Mandato «/Equiporatar ;} 
an Aſſiſe lies as well againſt the Coadjut 
as the Diſs or, who 1s the Ten't, and if | 
Ten't die, it lies againſt the Coadjuto 
and the Ten't of the Land, tho he be 
Diſs'or. If the Demandant in a Pre 
diſſeiſe the Ten't to another's Uſe, he ſu 
not abate the Writ thereby, becauſe tho! 
be a Diſs'or, he gains no Eſtate in the Lan 
Leſſee L. is diſſeis d to the Uſe of the Leſſ 
and the Leſſor afterwards agrees, yet heis 
Diſs or in Fee, for by the Diſs in the f 
was deveſted, and the aforeſaid Rule, t 
a ſubſequent Agreement ſhall be equival 
to a Command precedent, ſhall not ha 
ſuch a Retroſpect, for the Benefit of hi 
that agrees to ſuch wrongful Eſtate, 
1 reveſt his Rev'n, which was deveſted 
fore. 

781. Diſs' in of Land, Cc. is when one ente 
that has no Right of Entry, and ouſtst 
Ten't; but an Entry alone is not a Dif 
3 a Claimer, or taking of the Pi 

ts. 

If one Jointenant die, his whole Inter 

ſhall furvive to the others. But the El 
of a Parcener, or Ten't in Common, ſh 
deſcend to their Iſſue, &. Land is lett if 

A. and B. tor A.'s Life, B.'s Intereſt ſh 

ſurvive, but A. s cannot. A naked Tr 

If or Authority can't ſurvive, but a Tr 

= Vi. pra, coupled with an Intereſt ſhall ſurvive tog 

ad ther with it. If a Letter of Attorney 
| made to 4 or 3, to deliver Scifin jointly 

U 4 teyerall 
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krerally, two of them can't do it, for it is 
$ Wrcither jointly by them all, nor ſeverally 
"by any of them, But where the Sheriff 
makes a Warrant to 4. or 3 on a Capias joint- 
y or ſeverally to arreſt one, two of them 
my arreſt the Party, for the greater Expe- 
tion of Juſtice ; and for the tame Reaſon, 
if a Venire Facias be awarded to 4 Coroners 
o return a Jury, and one of them die, the 
jet may execute it. | 
Joint Intereſts in Chattels, Goods, Debts, 182. 
ovenants and Contracts, thall go to the 
urriyor; but if two Merchants trade with 
Joint Stock, and one of them die, his 
Share ſhall go to his Executors. 
Land be given to two Men, or to two 
omen, or to two Mer and one Woman, 
rto a (a) Man and his Mother, and the (avid. Co. 
ars of their Bodies begotten, in all theſe L. 184. 4. 
als the Donees have a Joint Eſtate for 
le, and ſeveral Inheritances, inaſmuch as 
ey can't have one Heir begotten between 183. 
em, and the Survivorſhip of the Inheritance 
mr bold Place where Land is given to ind 
en, and the Heirs ef their Bodies, nithout de- 
wins the Will of the Donor as to the [ [ae of \ 
m that firſt dies, for whoſe Benefit the Gift mas 
ule as well as the Donees: But where Land is 
men to two Men and their Heirs, the Sarvi- 
r ſhall hade the Whole, becanſe in ſuch Caſe 
k Linzitation to the Heirs is wholly jor the 
fee's Benefit, and means only that the abſo- 
tt Property fhall be transferr d to him. As 
e Inheritances in the Caſe. above are ſeve- 
, 10 the Rev'n depending thereon is ſeve- 
alſo, and if any of the Donces die with- 

N out 


* 
r 


e dog 


cy 
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out Iſſue, the Donor ſhall, after the Denk 

_ [of all the Donees, enter into a Moiety,  ; 
d Part, &c. If the Donor grant over his 
Rev'n to two, the Grantees are Jointenants 
of the Rev'n of each Eſtate T. And if 3 
Leaſe be for L. Rem'r in T. Rem'r in Fee tg 
two, they are Jointenants for L. Ten'ts in 
Common of the Ettate T. Jointenants of the 


ee. 
184. If a Leaſe be made to two, and to th 
Heirs of one of them, they are Jointenantgff 
for L. and one has a Freehold, the other x 
Fee; and if he that has the Fee die, ani 
then the other, and a Stranger enter, thi 
Heir of him that had the Fee may either 
have Mortdanceſter, or a Writ of Right, ini 
both of which he ſuppoſes the Fee to haye 
been executed, or he may bring a Writ of 
Intruſion and term it a Remer, or if the 
Conveyance were by Fine, he may bring 
Scire Facias, which proves the Fee not to be 
executed, ſo that it is in his Choice to take 
it either Way. The Cauſe why the Inben 
tances in the Caſes aforeſaid drown not ti 
States for L. is for that they are all mad 
by one Conveyance, 4nd by the expreſs Par 
| — of the Deed a Joint Eſtate is given to ib 
arties for their Lives ; but the Inherita 
is divided from the Eſtate L. only in ſuppe 
ſition of Law to this Purpoſe, for the Fart 
can't convey it away after his Deceaſe, a 
"retain his Foint Eſtate for L. and where ti 
Inheritance and the particular Eſtate are d 
| vided. in ſeveral Conveyances, the 0 
Oo. L. 182. drowns the other, therefore if leſſor 4 
I Þ. grant the Rev'n to his two Joint La 


. 


f 
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nnd the Heirs of their two Bod ies, they be- 

come Tents in T. in Poſſeſſion: And if juch 

leſſor grant his Rev'n in Fee to one of his 

Leſees, or if one make a Leaſe L and grant 

the Rev'n in Fee to his Leſſee and a Stran- 

ger, or if Leſſee L. grant his Eſtate to his 

Leſſor, and a Stranger, or to one of his Leſ- 

for's Joint Grantees of the Rev'n in Fee; in 

l theſe Cafes the Fee is executed for a 

Whicicty in him in whom the Fee and Eſtate 

L. meet together, and as to the other Moie- 

there is an Eſtate L. in the one, and the 

lern of the Fee in the other, and no Joint 

late remains. . 

The Nabend may ſever the Premiſſes, as Co. L. 184, 
phen Land 1s lett to two, habend* to one b. 

L Rem 'r to the other for L. : 
lt one Jointenant grant a Rent, or Com- (o. L. 184. 
Win, or Corody, or ſuch- like, out of his b 

art, or a Way over his Land, and die, the 

nriror (hall hold the Land diſcharg'd ; 

Wd if he ſuffer Judgment in an Action of 

bt, or acknowledge a Recognizance, and 

before Execution, there can be no Exe- 

on after his Death, for the Rule is, Ju 

rreſcendi præfertur oneribus. 
Y if the Husband grant a Rent out of a 
am for J. which has in his Wife's 
Aut, and die, ſhe ſhall avoid it; and the 
nd entring on Land purchas'd by his Vil- 
ID, ſhall avoid a Recognizance acknow- 
by him, and not executed, but he 
not avoid a Leaſe 7. made by him. 

u if a Jointenant make a Leaſe T. in ©, L. 188 
ui or Fururo, of the Land, or the Her- | 
F, and die, it can't be ayoided by the 

N 2 Survivor, 
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Q. Dy. 224. 


＋ 32. 
Pl. &. 26 I. a. 


263. b. 


it ſhall go to his Executors, not to the Sur 


relcaſe to his Companion, the Grant m 
mains good, becauſe the Releaſee claims ne 
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Survivor, becauſe the Leſſee has an Inteteſ 
in the Land it ſelf veſted in him, and 
Right to enjoy the Poſſeſſion thereof by 
Force of the Leaſe. But if a Jeintenant 
make a Leaſe to commence on a Condition 
precedent, and die before it be perform{, 
the Survivor is not bound by it; and it i 
ſaid, that if a Jointenant be indebted to K, 
and die, the Land cannot be extended in 
the Hands of the Survivor. If a Jointenant 
take a Leaſe of his Moiety, the Surviro 
{hall not be eltopp'd by it, but he ſhall be 
bound by a Recovery had againſt the other 
becauſe the Right is bound by it. The Re 
{on of all theie Caſes is, becauſe the Sumi 
vor claims not from his Companion, bu 
from the Feoftor, and may plead the Feaff 
ment to himſelf without mentioning thi 
other; and if a Jointenant make a Leaſe 
of his Moiety, reſerving a Rent, and dit 


vivor, becauſe he claims above it. 
If a Jointenant grant a Rent, and the 


by Survivor, and yet in Judgment'of-La 
he is in from the firſt Feoffor to molt Pu 
poſes, and the Eſtate of him that releasd 
drown'd; ſo if Leſſee grant a Rent Changi 
and ſurrender to his Leſſor, yet his Ora 
remains good; but there is no Queſti 
where there are three Jointenants, and df 


| 
p 
of them grants a Rent Charge, and t=! 


teleaſes to one of his Companions oni K. 


One 
For! 


but chat the Charge remains good, becau 
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the Releaſee claims not from the Feoffor, 
hut only from the Releaſor. 

A Deviſe of Land whereof the Deviſor is 

only leis d, or poſſeſs d, is void, for the 
the of the Survivor is Paramount that of 
the Deviſee, tho they meet in an Inſtant. 
In like manner a Deviſe of a Heirloome, 
eiot, or Mortuary, is void. 
Two Femes ate joint Leſſees None of them 
kes Husband and dies, the Survivor, not 
be Husband, {hall have the Whole, for the 
uryivor has the elder Title. 

ſaintenants are ſeiſed per A) & per Tout, 
. each of them is ſeiſed by every Parcel, 
nd in every Parcel, and in the. Whole 


coffintiy with his Companion; but each of 
than has a Right but to a Moiety, Cc. as to 
ſe Hoff, demiſe, give, forfeit, or loſe by De- 
dealt. If two Jointenants join in a Feoft- 


ent, a Re- entry by Force of a Condition 
n be reſery'd to one of em into no more 
na Moiety, becauſe in Judgment of Law 
ut Moiety paſs'd from him: And in ſuch 
aſe, ik one of em die, the Feoffee can't 
ad a Feoftmenit of the Whole from the 
Ivor : But each of em may warrant the 
hole, for a Man may 1 than 
les from him. If one of them make an 
denture or Bargain and Sale, and the 
er die before Inrollinent, a Moiety only 
I paſs. If a Villein or an Alien pur- 
Wc Lands jointly with another, the Lord 
K. ſhall enter but into a Moiety. 


One Jointenant may make the other Bai- 


- 
1 


2 


Kor Leſſee T. or M. of his NMoiety. 
N 3 
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Quare Impedit by the other. If one Jointe 


' Wife fhall by her Petition regain all ! 


0 f Joi ntenants. 


If two Jointenants be of''2n Advowſot 
and one preſent a Clerk who is Inftituted 
and die, tins ſhall ſerve for a Title in: 


nant or Ten't in Common preſent alone, q 
if they both ſeverally preſent, the Ordinary 
may admit or refuſe the Prelentee of enhe 
of em, and if they don't agree within th 
6 Months, the Church will lapſe. Tho th 
eldeſt Parcener may preſent alone if 
don't agree, yet if there be four Co- uc 
ners, and the Eldeſt and Voungeſt preſent, tb 
Ordinary way refuſe their Clerk, becau 


the Eldeſt waives her Priviledge by jcinin bor 
with the Youngeſt, ' Jet 

Jointenants of a State of Frechold conic: 
never make Partition by Parol, either bun 
or fince 29 Ca. 2. 3. but it is ſaid that Join! 
tenants for Years might; and a yolunatte 
Fartition by Deed made between them . 
mains as it was at Common Law, thereſoſi dun 
tho a compulſary Partition by Force unc 
31 HF. 8. 1. Cc. faves the Warranty by Wnt! 
expreſs Words of the Statute, yet ſuch volufaA 
my Partition deftroys it. of } 

an Eftate be made to Husband ag! P 
Wife, and a zd Perſon and their Heirs, ent 


takes one Motety, and Husband and Wi 
another, for they are but one Perſon 
Law; therefore there are no Moietics 
Law of a Joint Eſtate made to them bo 
during the Coverture. For this Caſe, 
the Husband be attainted and executed, ! 


Lands conveyed jointly to her and her H. 
band; ſo if the Lord enter ou the _ 
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being his Villein, and having made ſuch 
purchaſe, the Wife ſurviving ſhall recover 
the Whole. It is ſaid, that if a Deed of 
Feoffment , or grant of a Rev'n, be made to 
em, whilſt they are ſole, and then they in- 
termarry before Livery, or 5 
that they take no Moieties; but if they ha 

been ſeiled of an Uſe by Mdieties before 
Y H. 8. 10. and ſuch Uſe had been exccu- 
td by the Statute, they, ſhould have had 
the Eltate of the Land by Moieties, for they 
ſhould have the ERate in ſuch Plight as they 
hal the Uſe. If they vouch and recover by 
Force of a Warranty made to em when fole, 
et they ſhal F have no Moieties in the Eftate 
recovered. A Leaſe is made to B. and to Hus- 


bind and Wife, viz. to B. for L. Husband 
in 7. Wife for Years, in this Caſe each of 


de Three has a ſeveral Eflate. 
Right of Entry or Action in one cannot 


Rand in Joi nture with a Freehold or Inheri- 


tance in Poſſeſſion in another, but Right of 
Entry may ſtand. in Jointure with a Right 
Action, for the Parties may join ina Writ 
d Right; A Rent ſuſpended by Unity 


Poſſeſſion, can't ſtand in Ibinture with a 
ent in Poſſeſlion, nor a Frechold with a 
Laſe T. nor a Freehold and Inheritance in 


Polſon with a Rev'n expectant on a Free» 


id, nor a Seiſin in a natural Capacity 


wh a Seiſin in a Politick Capacity. 
Two ſointenants, the one for L. 


ther in Fee loſe by Default, one (hall have 
b Writ of Right, and the other a gun d 
orcear, yet after Recovery they are 
eimeuants again. 


N. 4: Joint 
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Joint Eſtates muſt veſt at once, therefor, 
if a Leaſe L. be made, Rem'r to the Heirs b 
S. and F. N. then living, the Heirs cat 
e ſointenants; but if A. make a Feoffinent io 
to the Uſe of himſelf and ſuch Wife as t 
ſhall marry, and afterwards take a Wife, be cr 
and his Wife are Jointenants, tho he nent 
ſeisd of a qualify'd Fee before the Marriage 
and the Wife had nothing, for by the Marrias 
the contingent Eſtate veſted in them both at th 
ſame Time by the ſaid Limitation. So if ; 
Diffeiſin be to the Uſe of two, tho they { 
verally agree, they are Jointenants, for 4 
Agreement ſubſequent is equivalent to a Cm 
mand precedem. 
Where Jointenants or Parceners purſut 
one Remedy, and one is ſummon'd and ſe 
ver d, and the other recovers, he that wa 
 ſummon'd and ſever'd ſhall enter with him 
but where the Remedies are ſeveral, the ond 


ſhall not enter with the other till both hav. 4 
recover d. 510 
5 erl. 

Of Ter'ts in Common. a 

Moi 

T Ents in Common are thoſe that come t loi. 
| the Land by ſeveral Titles, or by onen 
Title and ſeveral Rights, and they have thee, 
Poſſeſſion in Common, but ſeveral Eſtates. Mh! 
if there be three Jointenants, and one alicqierer, 
his Part, the other two are Jointenants n C 
their Parts that remain, and hold them uu 4 
Common with the Alience, And if Joint ſh 
nants make ſevcral Feoffments, or Gifts ii it 
T. or Leaſes L. the Feoffecs, Donecs, or Leit. 


ſees, are Ten'ts in Common. | 


Of Ten'ts in Common. 


If Land be given to two Biſhops, or Ab- 
bots, or Parſons, and their Succeſſors, they, 
ue Ten'ts in Common at firſt, and have no 
joint Eltate for L. for they take in their Poli- 
ick Capacities in Right of their Churches, 
or Houſes ; ſo if Land be given to the King, 
and a Subject and their Heirs, or if the 
Crown deſcend to a Jointenant, or if Lands 
be given to a Lay-man and a Parſon, and 
tothe Heirs of one, and Succeſſors of the 
cher, they are Ten'ts in Common, for the 
Fee yelts in them in {ſeveral Capacities. So 
land be given to F. Biſhop of N. and his 
hucceſſors, and to F. O. Dr. of Divinity and 
his Helrs, he, being the ſame Perſon, is 
Ten't in Common with himſelf, But if a 
leaſe J. be granted to a Layman and Biſhop, 
they are not Ten'ts in Common but Jointe- 
nants, for they both take it in their natural 
(apacitics. 

A Corody granted to two and their Heirs 
$lcyeral, for the Corody is uncertain and 
Ferlonal. 

lt Land be given to two, Hahend' the one 
Moiety to one and his Heirs, and the other 
Moiety to the other and his Heirs, they are 
Jen ts in Common; ſo if a Man ſeisd in 
Fee, infeoff another of a Moiety, or 3d or 
h Part without any Aſſignment of it in 
realty, the Feoffee and Feoffor are Ten'ts 
Common. If a Verdict find that one 


Ne 


ne i 
7 ON 
e th 
8. A 
alle 
ts 0 


m ü das Partes Aanerii in tres Partes Divis, 
inte hall not be intended to be in Common, 
fis Mit would have been if the Words were 


r Let" tres Parte: Dividend. A. ſeiſed of a Man- 
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nor to which an Advowſon is appendatt, 
makes a Feoftment of three Acres, Parcel of WM t 
it to two, habend' the one Motety with the d 
Moiety of the Advowſon to one, and the 
other Moiety with a Moiety of the Adrow- WM : 
{on to the other, this diſannexes the Ad- 
vowſon from the Mannor, and annexes it 
to the three Acres. At Law, ſuch Feoff-Wi » 
ment of an uncertain Part with Livery wall 1 
good without Deed, but an Advowſon 
could never be difannex'd from a Mar- in 
nor, and annex d to part of it withou h 
Deed. | 

If there be two joint Leſſees L. and on: 
grant all that belongs to him to another, 
the Grantee and the other Leſſee are Tents 
in Common as long as both Leſſees are alive 
and the Leſſor ſhall enter into a Moiety by 
the Death of either of them, becauſe by luc 
Grant the June was ſevered: And if 
makes no Difference in this Caſe, if tht 
joint Leaſe were made by theſe Words, l. 
bend to them two for their Lives, and 1 
the Survivor, for expreſſio eorum que taci 
inſunt nihil oper atar. 

If there be two Parceners in Fee, and 0 
of them make a Leaſe L. this fevers not th 
Parcenary nor the Lord's Avowry; yet 
one Jointenant make ſuch Leaſe, he there) 
ſevers the Lord's Avowry, [ ſes Q. jor 19 
Rev'n in the Leſſor, and the Freehold and Ig 
heritance of the other, are holden of the Lord « 
they were before:] And a Jointenant, by Mi 
king ſuch Leaſe, ſevers the Jointure for 
Reatone, A 


Leaſe 


1. Mie 1 


Of Ter'fs in Common; 
WM 7: The Freehold is thereby ſever d from 
me Jointure, . and conſequently the Rev u 
depending on the Freehold is ſever d alſo. 

And if there be two Jointenants for T. 
and one of them leaſe his Part for 7, the 
einture is ſever d, for the Leaſe T. in Po- 
leſion in the one, can't ſtand in Jointute 
> the Rev'n in the other Expectant on a 
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2. If ſuch Leſſee of one Jointenant be 
inpleaded and make Default, his Leſſor 
ſhall alone be receiv d. J 

3. If a Rent were reſerv'd on ſuch Leaſe 
the Leſſor alone ſhall' have it, but if two 
monte join. in a Leaſe Li reſerving a 

nt to one of them, both ſhall have it in 
reſpeR of their 2 Rev'n, unleſs the Re- 
krvation be by Indenture; and if they te- 
ſerve the Rev n. by Deed Poll or Indenture 


d iw one of, them only, both ſhall have it, 
ide beauſe the Reſervation of the Revin is 


wid, for they had the Rev'n before. 
If the Leſſee of two Jointenants ſurrender - 


bn in Rev'n or Rem r, and wholly eter by - 
droaning the rial Eſtate in he Rev 


ne of them, the ↄther ſhall have no Ad- 


ard 4 bay good Grant of the Rem t fror one to the 
mager. n EOF S661 | oh 
2 After the Jainture hay been ſever'd by the 


dintenant, if the Lefſcg die in 


Lee of one 


1 


le Life of both Jointenants, they become 
| Jointenants 


o one of them, it ſhall enure to them both, - 
ir ſuch Conveyance is void, if made tv any bet 


A, - 
Wc. But if ſuch Leſſee grant his Eſtate to 


2755 


untage thereof. If two Jantenants male 
Leaſe L. Rem'r to ane of them in Fee, this 
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ointenants again; but if either of them die 
fore the Leſſee, and his Part deſcend tg 

his Iſſue, Cc. the Jointure is gone fo 

ever. 

- If one Jointenant make a Leaſe for his 


own L. and die, there ſhall be no Survivor, Win; 

tho! the Leaſe that ſever'd the Jointure bene 

determin'd by his Death. 1. Becauſe at then 

* Time of his Death the Jointure was fever, Hees 
Vid. Co. L. 2. Becauſe, Regularly there mult be equi 
282.0. Benefit on bbth Sides, but in this Caſe it Mu 
ff clear, That if the other Jointenant had dicd, Men 
5 there could have been no Survivor. Ext 
| A Releaſe by a Jointenant to one of h 
1 Companions only enures by Way of MM! 
5 ter le Eſtate, and if a Joint Eſtate be ma 
vid. ſupra, to Husband and Wife, and a 3d perſoſ Co. 
20. and he releaſe to the Husband only, td 
| Husband alone hath his Motety, ard it hahi 
. releafe to the Wife, ſhe hath the wholgþr: 
1 Moiety of the 24 Perſon, and the HusbanWlic 
5 math nothing therein but in her Right. Bu le) 
. a Releaſe by a Jointenant to all his Compy:r 
5 nions enures not by Way of fitter Ib. 
1 Eſtate, as to moſt Purpoles, for they Oel 
Uh. *whom the Releaſe is made are ſupposd tA 
i be in from the firſt Feoffor, and {hall deWite: 
| raign the warranty Paramount. Mo: 

5 0: Some Reltaſes enure by Way of Mir I 
194. -Dvoit, as a Releaſe by a Diſs ee to one of He 
4 Diſs ors, which by the Delivery of lep 
1Þ Deed veſts the whole Inheritance in the Nit 
Aeaſee, and deveſts the Eſtate of the otheſi but 

| becauſe he came to jt merely by Wron ] | 
0 Bat if there be two Uſiirpers, a Releaſe tb 


tte tightful Patren to oue of them cuurgſbut 
1 ann: $494 ( 


oe ul, 
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to both, for they come not in merely by 
Wrong, but by the Admiſſion and Inſti- 
mion of the Biſhop, which are judicial 


Acts. | 

And ſome Releaſes enure by Way of Ex- 
tinguiſhment, as if a Diſs or make a Feoft- 
ment to two, or a Leaſe L. Rem'r in Fee, 
ind the Diſs ee releaſe to one of the Feof- 


rue, or to the Leſſce L. - ty 

wall A Rent may be reſerv'd on Releaſes that 
t eure by Way of Mitter le Eſtate, but not 
id, Mon thote that enure by Mitter le Droit, or 


Etinguiſhment. 
Ten'ts in Common may be inch by Title 
of Pre{cription. 
In all Actions real or mix'd, Ten'ts in 
Common {hall fever, becauie their Titles 
ind Eltates are ſeveral, but Jointenants 
ſhall join, becauſe their Titles and Eſtates 
re joint. A. B. and C. are Jointenants, A. 
aliens to B. and then B. and C. are diſſeis d, 
they thall join in an Allie for the two 
Farts, and B. alone ſhall have one for the 
Third, If Parceners being in by diverſe 
Pelcents be diſſeis d, they {hall join in an 
Aſſiſe, for they are Parceners as their Mo- 
thers were, and as one Heir to their com- 
mon Anceſtor, | 
ter WM. It two Ten'ts in Common join in a Gift 


of L or Leaſe L. reſerving 20 s. or a Pound of 
i kepper, or any other ſeverable Rent, and be 
e N diſeisd, they ſhall not join in an Alliſe, 
hei but cach of them ſhall have one for a Moie- 


ron} of the Rent, for as the Rev'n is ſeveral, 
ſe itte Rent incident thereto is ſeveral alto. 
nurſſ but the Plaint muſt be, de Medietate Viginti 


91. 
5 
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Solidorum, & c. not ds Dimidio, or 107. &. 
But if a Thing entire, as a Horſe, Gr. U 
reſerv'd, they muſt of neceſſity join in; 
Action for it, for one can't make a Plain 
of the Moiety: of a Horſe. They (hall a 
join in a Ozare Impedit, and Writ of Right 
of Ward, and Raviſhment of Ward, and | 
one of them releaſe to the Defendint, th 
other ſhall take Benefit thereof and record 
the Whole, for ſuch Actions are partly Red 
and thereſore the Releaſe of one ſhall not by 
the other. They ſhall alſo join in detinu 
of Charters, and if one be nonſuit, the 
other ſhall recover. It is ſaid, that the 
thall join in Warrantia Carte, and fever it 
Voucher. 

If two Ten'ts in Common grant a Rent 
of 205. out of their Land, the Grantee ſhal 
have two Rents of 20 5. for their Grants ſha 
be taken moſt ſtrongly :againſi themſelve;, ani 
ſhall enure ſeverally in reſpett of their ſcuerdif 
Intereſts; but if they reſexve 20 5. on à Giſi 
or Leaſe. made by them both, they {hal 
have but one Rent of 20 5. 

Ten'ts in Common ſhall join in Action 
Perſonal, as Treſpaſs, Account againſt thei 
Bailiff, Oc. and ſuch Actions ſhall ſurvive 
and if they bring a Gee Impedit, and ſit 
Months pats, and one die, the Writ (hall 
not abate, tho' it be partly real, becauſe, ui 
A: _—_ this Wrong would be Reme 

ileſs. 

If three Parceners recover Land and D 
mages in Mortdanceſter, and one of them r 
die, her Iſſue ſhall have Execution not on! tec 
of the Land, but alſo of the Damages 2 


acceſſory 
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have Ejectment, and recover Damages 1 
againſt him for the firſi Entry, but not fo te 
the mean Profits. But if one of them only vo ! 
take the whole Profits, he does not eject tie Act 
other thereby, nor can che other have Tief-. but 
paſs againſt him, for each of them may de- Henne 
cupy the Whole, per Ay & per Tout. And not 
if two be poſſeſod in Common of a Chatte ind 
Perſonal, or an entire real Chattel, and one r 
take it out of the other's Poſſeſſion, he has no Elec 
Remedy but to take it again when he fc ben 
his Time. of 1 

If there be two Ten'ts in Common of ate : 
Park or Dove-Houſe, and one of them de-. iat 
ſtroy all the Deer, or take all the oldMthu 
Doves and deſtroy the Flight; or if tuo Act 
have Land and Mect-{tones in Common rot 
and one of them carry them away; or ie 
they have a Folding in Common, and o If 
dilturb the other to erect Hurdlcs, in Aer! 
theſe Caſes, treſpaſs quare Vi, Cc. lies. (ra 

If two ſeveral Owners of Houſes have Mal 
River in Common, and one of them corout 
rupt it, the other {hall have an Action al 
the Caſe. If oue be willing to repair Wiſe 
Houle which he holds in common, or join fert 
ly with another, he may have a Writ «ill © 

amo Reparanda againſt him. But one 
Jointenant or Ten't in Common could note. 
have an Action of- Account againſt th 
other before 4 & 5 Anne 16. unleſs he weis 
his Bailiff. But by that Statute they and then tb 
Executors, and Adminiſtrators, may bare au 


Account 401 õ the others as Bailiffs, far rec. 
ving more than their Proportion, and ai Mfc 
their Executors and Adminiſtrators. _ | o 
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i Land be given to two for Life, and to 
or WM the Heirs of one of them, and Ten't for Life 
lv to Walte, he that hath the Fee can't have an 
rel Action of Waſte on the Statute of Gloceſter, 
bot he may have one on M. 2. 22. which 
-Mcn&, That if there be two Ten'ts in Com- 
mon of a Wood, Turbary, Piſcary, Cc. 
ind one do Waſte, the other ſhall have a 
Writ of Waſte, and the Waſter ſhall have 
Election before Judgment either to have his 
Part in certain aſſign d to him by the Oath 
of 12 Men, (and then the Place waſted ſhall 
be aſſign d for Part thereof,) or to grant 
that he will take no more for the Future 
thn his Companion ſhall approve of. This 
ct by Conſtruction extends to Jointenants, 
not to Parceners, bccauſe they might have 
the Writ de Partitione Facienda. 

If one plead a Leaſe, Gift, or Feoffment 
of Tenements which lie 1n Livery, or a 
Grant of Things which lie in Grant, he 
hall conclude virtute cujus fuit inde 1 . 
but he that pleads a Leaſe T. of Land, 
[hall ſay virtute enjus Intrævit, & ſuit inde 
Piſeſionatizs, for a Man is not poſſeſs d by 
force of ſuch Leaſe before Entry. 

One Jointenant can't infeoff the other, for 
one has no Freehold diſtinct from that of 
lie other, but one may relcaſe to the other, 
Wn ſach Releaſe the Whole ſhall, weſt in the 
Mitlea/re, for they both claim by the Foint Words 
the ſame Conveyance ; which Words, if they be 
to one at firſt, or ceaſe to have any Ef- 
recen 25 to him by Matter ex Poſt Facto, are 
rain rient to weſt the Whole in the other. One 
ent in Common may inſeoff the _ 

ur 


292 


201. 


à Rent payable at ſuch Feafts, on Condit 
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but can't releafe to him, for their Eflate 
as diſtintt as if they were ſeveralty ſeis d of ſoy 
nal Lands. One Parcener may releaſe tg th 
other, for they hade an entire Fre as they 14 
it as one Heir to the ſame Anceſtor, and 0 
may infeoff the other, becauſe their Ef 
Several, as it is feverally deſtendible to their y 
ſpectide Iver. 


Of Eſtates upon Condition. 


BY a Condition, as it is generally taken} 
this Chapter, is underſtood a Quali 
annex d to the Realty by him that has; 
ERate, Intereſt, or Right therein, when 
an Eſtate may be defeated, or enlarg d, « 
created upon n uncertain Event. Of Co 
ditions, {ome are implied in Law; ot 
are in Deed, vis. expreſly contained in 
Deed by which an Eſtate 1s conveyed; 
when the Feoffor, Donor, or Leſſor, relerve 


on that if it be belnnd at the Day of By 
ment, ar a Week after, Cr. that then! 
Mall re- enter into the Who'te, or Port; 1 
this Caſe, if it be not paid at or before! 
Time, he ſhall: re-enter according to ti 
Purport of the Condition, and defeaſ ib 
Eltate of the Feoffee, &r. 

There can be no Re- entry for Non-P: 
ment of Rent. without a Demand upon ti 
Land, for the Land is the principal Debto 
and the Rent iſſues out of it, and in Aſi 
for the Rent, the Land ſhall be put! 
view, and an Eviction of the Land erict u 


Ka 
5 
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Rent, and the Perſon of the Peoffee ſhalt 
yot be afterwards charged. 

The Demand muſt be made on the moſt 
notorious Part of the Land, as if there be a 
Houſe, it muſt be made at the Fore-door 
thereof; if the Feoffment be of a Wood only, 
it muſt be at the Gate or — or 
daher moſt notorious Place; if two Places 
ne equally notorious, it may be made at 
ather of em. If Rent be reſerv'd to K. 
payable at K.'s Receipt at Weſtminſter, yet 
if he grant over the Rev'n, the Grantee 
ſhall demand it on the Land. If the Rent 
e demanded at a Place not the moſt noto- 
ous, and in pleading a Demand be al- 
kdzed at the Houfe, the Feoffee may tra- 
jerfe the Demand, for it was void. If it 
e reſery'd 8 at a Place from the 
Lind, yet it is Rent, and muſt be demand- 
d at che Place appointed, obferving the fail 
Rules concerning the moſt notorious Place. 
The Time of Demand appointed by Law, is 
ch a eonverent Time before the San-fet- 
ting of the laſt Day of Payment, that che 
Money may be numbred and receiv'd, aut 


tie, his Heir, not his Exccmor ſhall have it. 
And if the Feoffee tender the Rem to the 


kcerve it, he ſhall not after take Adyan- 
bye of any Demand for the Rent on that 


eſe Caſes „ in appoiming a certain T ime and 


troffor upon any Part of the Land at any 
th me of the Day, and the Feoffor refuſe to 


ay. 
The Reaſon why the Law is ſo punftsal in. 
Place 


t the Rent is not due till the laſt Minute of the 1 Saund. 
mural Day, before which Time, if the Fear: 
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n Condition, and dies, the Condition is 
broken, his Iſſue enters, if he be within 
ge he ſhall be remitted, but if he be of 
ull Age, he ſhall not, for by his Entry in 
ſpelt of the Condition deſcended to him as 
ur in Fee, he waives his Title as Heir in T. 
ly Force whereof he might have recovered in 
wredon, Ten't L. makes ſuch Feoffment, 
nd re-enters for a Breach, he ſhall be Ten't 
again, but ſubject to the Forfeiture ; for 
te Leſſor's Right of Re-entry once veſted in him 
Ir the ſame, _ not be loſt by the Leſſee's Re- 
un for the Condition broken. | 
One may reſerve Rent on Condition 
it if it be behind he ſhall re-enter and 203. 
old the Land till he be ſatisfied, or paid 
e Rent behind; and in this Caſe, if all or 
urt of the Rent be unpaid at the Day, he 
uy re. enter, but 'when-ever the Feoffee 
s, or tenders on the Land all the Ar- 


the, he may enter again. And. More, 
zu t cho the Feoffor accept part of the Rent, 
any enter and hold the Land till he be. 
be the Whole. The Feoffor by his Re- 
ae gains no Freehold, but an Intereſt by 
uch eecnent of the Parties to take the Profits 
out) Nature of a Diſtreſs. Therefore if one had. 


ade a Leaſe L. on ſuch Condition, and 


den enter d for Non-payment, he could not 
aud e had an Action of Debt for the Rent 
auſe lire (æ) 8 Qu. A. for ſuch Re- entry de- (a) Vid. 
the ds bot the Leſſee s Frechold. a  fupra, 72. 
ord When the Feoffor or. Leſſor, Cc. re-enter 
rent) Force of ſuch a Condition, the Profits 


not go in part of Satisfaction; but if 
& Words were, that he ſhould _ the 
and 
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in cheſe Caſes the Feoffor may re-enter fe 


tween the Parties, that the Leſſee ſhall not 
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Land till he be ſatisfied thereof, the Prof 1 
ſhould be accounted Parcel of the Satisfadi. Wt! 


on, and during the Time that ſuch Leffor 
takes the Profits, he ſhall not have Debt for 
the Rent in Satisfaction whereof he take 
the Profits. . 

If a Feoffment be made to B. and his 
Heirs, ſub Cond itione quad idem B. ſol vat T, 
Kedditum, &c. ot Proviſe ſemper quod idem 
Sale at, Cc. or ita quad idem B. Selva, &. 


Nou - payment, tho it be not exprelly ſaid 
in the Deed, chat he may re- enter. If a Man 
make a Leaſe 7. by Indenture, provided al 
ways, and it is covenanted and agreed be 


alien, this is boch a Condition and Core 
nant. 

The Word Proviſo ſomeumes amounts to; 
Limitation or Qualification, and ſometii 
to a Covenant. 

Theſe Words in a Deed, Quad þ; cont 
80. Redditum Prædictum a retro fore, gire 

e- entry, if a Clauſe of Re- entry be added 
not without it. But the other Words « 
themſelves make the Eſtate conditional, 2 
yet it is uſual for the Satisfaction of thi 
common People to add a Clauſe of Re- 
try, as it is Common to put a Claule o 
Diſtreſs into a Leaſe after the Reſervatio 
of Rent; but que Dubitationis Cauſa roilendd 
inſeruntur, non ladunt Communem Lagen 
therefore, tho the Diſtreſs be reſety d if ths 
Rent be unpaid a Week ar a Month, ye 
the Leſſor may diſtrein the next Day atter ! 


3 
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lue, for the Words are Affirmati ve, and 
train not the Law. 

an Annuity of Rent be granted pro an? 
Terra, or pro Decimis, or Concilio, and the 
| be loſt, or the laſt denied, the Annui- 
q ceaſes, for it is Executory, and partly in 
Han, and can't be taken by the Grantee nith- 
ut Payment by the Grantor, and the Law nil 
x compel the Gramor to pay it when the Conſi- 
ration for which it was granted ceaſes. But 
uh Words make not a State in Land con- 
tional, for 1t 18 executed, 

Yet if a Woman make a Feoffinent to a 
n upon account of an intended Marriage 
hich is called a Feoffment, cauſa Matrimo- 
i Prelocuti, as if ſhe gives Land with ſuch 
nent to a Man whom ſhe ingages herſelſ to 
ry, and hit Heirs, to 2 him of her 
auh and Conſtancy, and ſhe afterwards mar- 
bim, or he refuſe to marry her, or if 

he Land to another to re-infeoff her, and ſuch 


md; refuſes to marry 
t ſuch a Feoffment by a Man to a Wo- 
kn is not conditional without apt Words 
Condition, but in the former Caſe the 
favours the Modeſty of Women, which 


Caſes of this Nature. 

One gives Land in Fee, e4 Intentione, that 
feoffee does ſuch an Act, or ad Facien- 
or pro Faciendo, or ad Propoſitum, yet 


end 
gen 
t thi 
e 
ter | 


pt in the Cale of the K. or of a Will. 
a Leale T. is conditional by ſuch like 
Claulcs 
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h Words make not an Eſtate conditional, 


me whom ſhe intends to marry, why after- f n. b. zg. 
her, (he may enter: G. 


teins em from asking Advice of Council 
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206. 
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Clauſes as theſe, v. and he ſhall or ſſu 
not do ſo or ſo, on Pain of Forfeiture, &; 
If A. make a Feoftment on Condiid t c 
that on Payment of ſo much Money he (ule: 
re-enter, this is call'd a Feoffment in Mu on 
Age. Nec 
f ſuch Feoffment be made, on Conditi 
that if the Feoffor pay ſuch a Sum at 20 
tain Day, he ſhall re-enter, and the Fee 
dic before the Day, yet if the Heir -pay 
tender the Sum at the-Day, he may ent 
tho the Words be, if the Feoffor pay, Moi 
the Heir has an Intereſt in Right in t 
Condition, and all the Intent of the Part 
was, that the Money ſhould be paid at il 
Day, and it is the fame Benefit to the Ee! 
fee to receive 1t from the one as fromt 
other. So likewiſe the Executors or Ati 
niſtrators of the Mortgagor, or in their DW, 
fault the Ordinary may tender, and fo mi 
Guardian in Socage or Chivalry. And 
the Heir be an Idcot, any one may do it 
him out of Charity; but in other Caſest 
Feoffce is not bound to accept a Tender 
a Stranger, yet if he do, and the Her Wi & 
Mortgagor agree, they may re-enter, tor 
nis Katihabitio retro trahitur, & Mau 
a7 | 3 
It a Feoffment be, on Condition that te 
the Feoffor or his Heirs pay 20 l. before fun 
a Day, Cc. and before the Day he die ui; 
out Heir, the Eſtate of the Feoffce (hall n 
be avoided, for: when a Condition is po 
ble at the Time of the making the Ela 
and after becomes impoſſible by the - 
| 2 


— — 
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hl, the Eſtate of the Feoffee is unavoida- 
e, for being executed and ſettled in him, 
ni t can't be defeated but by Matter ſubſe- 


vent, vid. the Performance of the Condi- 
on. But if the Condition of a Bond or 
cognizince be poſſible when made, and 
ferwards become impoſſible by AR of 
od, the Bond or Recognizance is fav'd, 
ir they are Executory, and transfer no Inte- 
f, but only give 4 Right of Action to be 
vgbt in Futuro, upon the Default of the 
bligor, before which there can no Advan- 
wee be taken thereof. If a Feoffment be 
de on Condition to do a Thing that is 
lum in ſe, as to kill F. S. the Eſtate of 
he Feoffee is abſolute, and a Bond made on 
ich Condition is void, for the Eſtate ſettled 
the 7 2 ſhall not be defeated, nor ſhall a 
Bind be forfeited for the Forbearance of ſuch an 
tion, and (4) an Obligee is puniſhable for ta- (a) 2 Ven. 
ing ſuch a Bond to F7 4 Thing againſt the lch. 
. 


But if the Condition of a Bond be impoſ- 


| 
| 
| 
| 
| 
3 
N 


ler ble at the Time of the Making thereof, 
cir Ws for the Obligor to go to Rome the next 
rn, the Bond is ſingle, for it is the ſame 
ani there were no Condition at all; and a 


offnent on Condition that the Feoffee 
to Rowe on a Day, is abſolute, for the 
dition is repugnant to the Feoffment: 
Mt if an Eſtate de to ariſe, ot a Duty to 
Mmmence on a precedent Condition, that 


pol impoſſible, they can never have Effect. 
Elta None ſhall take Advantage of a Condi- 
Act Nen that is himſelf the Cauſe of the othier's 


u performing it, as if one diſſeiſe and 
O hold 
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Feoffee ſhall not alien, is void, becauſe it if 


207. 


Co. L. 209. 


the Obligee marry the Woman that the Ob 
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hold out 2 the Feoffee that is 1 


Condition nd to re- infeoff him; of i 


gor is bound to marry. 
A Condition in a Feoffment, that thy 


repugnant to the Eſtate ; but a Bond will 
Condition that the Feoffee ſhall not alie 
or not take the Profits, is good. 

If the Husband be bound to infeoff hi 
Wife, the Condition is void, and the Bond 
good; but if he be bound to pay Mone 
to the Wife, that is good. 

In all Caſes of Condition for Payment e 
a certain Sum 1n Groſs, touching Lands, 1 
a lawful Tender be once refuſed, he th 
ought to pay it is diſcharg'd for ever. B 
this is to be underſtood when a Feoftment 1 
made with Condition of Payment of Me 
ney in Nature of a Gratuity, for if the 
were a Debt precedent for the Securin 
whereof the Feoffment was made, tho tl 
Feoffee refuſe ta accept it, yet he may ha 
an Action of Debt for it. | 

A Tender may be made in Foreign Me 
ney currant by Parliament or Proclamatio 
and it is ſufficient to tender it in Bags with 
out ſhewing or telling it, for it is the fe 
of him that is to receive it to put it outa 
Wt... -: 14 * 
If A. be bound in 1001. with Condit 
of Payment of 50 J. at a Day to come, all 
he tender the 50 . at the Day, he faves 
Penalty, yet if he plead the Tender and R 
fuſal, be mult alſo plead that he 1s yet ft 


dy to pay the Money, and tender It 
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Court, for the Money tendred was Parcel 
of the dum contain'd in the Obligation, aud 
the Tender ſhall be intended to be made to ſave 
the Penalty; But if the Plaintitf take Iſſ 

on the Tender, and that be found again 

him, he loſes 7 Money for ever for his 
fille Plea. And if the Condition of a Bond 
be to do a collateral Act, and the Obligee 
fuſe to accept a Tender thereof, the Obli- 
r is diſcharged for ever. And if A. be 
bound in 100 Quarters of Wheat for the 
Delivery of 50, and tender the 50 at the 


they are bona Peritura, and it will be a 
Charge to keep em. If Obligee or Conuſee 


make a Defeaſance of a ſingle Bond or Sta- 
Buß ne on Condition of Payment of a leſſer 
nt em at a Day, and the Money be tendred 
Malt the Day, the Obligee or Conuſee have no 


demedy either for the Sum in the Bond, or 
Deſezſance. For the Force of the Bond is talen 
4 long as the Defeaſance continues in Force, 
Mich muſt be till there be a Default in him to 


Wm it was made; nor can an Action be 


M on the Defeaſance, which only frees the 
nog from an Action, &c. but does not of it 
* give another, Tf Obligor be bound to 
Pi 


off the Obligee, and he make a Leaſe, 
Id releaſe to him and his Heirs, by this he 
ciently performs the Condition. 
If a Feoffment be made on Condition, 
lie Feoffee pay on ſuch a Day ſo much 
ney, that then he ſhall have the Land to 
n and his Heirs; this Condition is void, 
he had a Fee by the Words precedent, 
1t thele Words be added, that if he do 
O 2 r 


d he ſhall (a) not plead Uncore Prift, ( 


= 
LI LET — — — — © — 
— —-— — 


a) Contra. 
Dy. 24. 
pl. 15. 
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208. 


Place) or a local Act which may be done 
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not pay, Cc. that then the Fcoffor may n 
enter, this makes the Eſtate conditional 
And if the Feoffee before the Day make 
Feoftment, either the firſt or ſecon 
Feoffee may pay it at the Day; the firſt, by 
cauſe he is privy to the Condition; the { 
cond, - becauſe he has an Interelt in i 
Eſtate. 

IF a Feoffinent be made on Conditic 
that if the Feoffor pay ſuch a Sum he ( 
re-enter, without limiting a Day, the L 
appoints the Payment to be at any Ti 
during his Life, for the Feoffee can be at 
Prejudice by the Feoffor's being allowed ſo ln 
Time for Payment 0} the Money, becauſe 11 
the Land in the mean while in Satisfafti 
thereof. Yet if he die before he pays it, 
Heir can't perform the Condition, beca 
the Time limited by Law is expired. Ift 
Condition of a Bond be to do a tranſito 
Act, (i. e. an Act which may be doneina 


the Abſence of the Obligee, it mult be do 
preſently, i. e. in convenient Time, for 19 
10 moſt for the Advantage of the Obligee, an 
Deed is taken moſt ſtrongly againſt him 
males it; but if the Concurrence of both 
requiſite, the Obligor has Time during L 
unleſs be be haſtened by Requeſt. 

If an Obligor or Feoffee be by Force 
the Condition of a Bond or Feoffment 
pay Money, or make a Feoftment 10 
Stranger, they muſt do it preſently, ? 
muſt give Notice to the Stranger, and tl 
ſhall not fave the Condition by making 8. 
Tender thercof, if the other refuſe to ac I 


1 


( 
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not pay, Cc. that then the Fcoffor may 1 
enter, this makes the Eſtate conditional 
And if the Feoftee before the Day make 
Feoffment, either the firſt or ſecon 
Feoffee may pay it at the Day; the firſt, þ 
cauſe he is privy to the Condition; the 
cond, becauſe he has an Intereſt in i 
Eſtate. 

IF a Feoffinent be made on Conditio 
that if the Feoffor pay ſuch a Sum he ſh! 
re-enter, without limiting a Day, the Ia 
appoints the Payment to be at any Ti 
during his Life, for the Feoffee can be at 
Prejudice by the Feoffor's being allowed ſo lm 
Time for Payment A the Money, becauſe he 
the Land in the mean while in Satisfaftii 
thereof. Yet if he die before he pays it, 
Heir can't perform the Condition, becau 
the Time limited by Law is expired. If il 
Condition of a Bond be to do a tranſito 
Act, (i. e. an Act which may be done in an 
Place) or a local Act which may be done 
the Abſence of the Obligee, it mult be do 
preſently, i. e. in convenient Time, for th 
% moſt for the Advantage of the Obligee, «ni 
Deed is taken moſt ſtrongly againſt him | 
males it; but if the Concurrence of both 
requiſite, the Obligor has Time during Li 
unleſs he be haſtened by Requeſt. 

If an Obligor or Feoffee be by Force 
the Condition of a Bond or Feoffment 
pay Money, or make a Feoftment t0 
Stranger, they muſt do it. preſently, 2? 
muſt give Notice to the Stranger, and 
ſhall not fave the Condition by making 
Tender thereof, if the other refuſe to acc 
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f it, for where one undertakes to do an Att to 
0al Stranger, he muſt at his Peril take Care of the 
ke formance of it, But if a Mortgagor or his 
Heir, Cc. tender the Redemption Money to 
debe Mortgagee on the Day, and he refuſe to 
7 cept it, the Mortgagor may re- enter. In 
re manner an Obligor bound to infeoff 
the Obligee, ſhall ſave the Bond by Tender 
nd Refuſal. If the Feoftce be by Condition 
o mike a Gift T. or grant a Rent Charge 
0 4 Stranger, and he make a Tender, and 
other retuſe it, the Feoftor ſhall not re- 
ter, for it was intended that the Feoffee 
ould have ſomething in the Land, which 
Re entry of the Feoffor he would loſe : 
u if he were to make a Feoffment to a 


fe 


nvger refute, the Feoffor may re- enter, 
in ſuch Cate he is merely deſign'd as an 
nirument to convey the Land to another. 

If A. be bound to B. that C. ſhall infeoff 


mleis he be haſtened by Requeſt, and if C 
uke a Tender thereof, and D. refuſe, the 


t to do any Act himielt, but his Intent is 
dingage for the Readineſs of a Stranger to 
loan Act to another who ſhall be intended 0 
Friend of the Obligee, and under his In- 
ſence, But in the ſaid Cale, if the Condi- 


ranger, and he tender it to him, and the 
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D.C. has Time (a) during his Life to do it Gl Co. L. 


Bond is ſaved, or the Obligor undertakes Conti. 


Perk. 756. 


* n were, that C. ſhould infeoff D. on ſuch Co. Lit. 
. ay, C. mutt teek D. and give him No- 2.4. 

jd bereot, and requeſt him to be on the 

vin nd at the Day. 


Sometimes in Reſpect of the Nature of 


thing to be done, the Obligor has not Co. L. 208. 
| O 3 Time b- 
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Time during his Life, as if the Condition o 
a Bond be to grant an Annuity to the Obli- 
gee, payable Yearly at Eaſter, the Gnu 
mutt be made before the next Feat} 0 
Eaſter, | 
A Condition requiring the ſole Labour gf 
the Feoffor or Obligor, or a Stranger, as 1 
go to Rome, & c. may be done at any Time 

nor can it be haſtned by Requeſt. 
If the Feoffee in Mortgage die before th 
210. Day of Payment, the Money ſhall be pai 
to his Executors, not to his Heirs, un 
they be nam'd ; but if they be nam d, the 
Payment can't be made to the Executot 
for Deſignatio unius eſt excluſio altering, | 
the Payment be to be made to Executor un 
they agree before the Money is paid to repo 
Part, ſuch a Mock-Payment is no Pert 
mance of the Condition. If the Conditio 
be, that the Feoffee ſhall pay to the Feoftor 
his Heirs or Aſſigns, he may pay to td, 
Euecutors of the: Feoffor, for they are H bin 
Aſſigns in Law, aud he can make no Aſizns if ut 
Deed of the Money or Condition; but if tun 
Condition be, that the Feoftor. ſhall pay Mt 
the Feoffee, his Heirs or Aſſigns, it caut M a 
paid to the Executors of the Feoffee, but Hi Dy 
Aſſigns ſhall be taken in the natural Sen 
of the Word for his Aſſigns of the Land te 
and where there may be Aſſigns in Dea dit 
the Law will not make Aſſigns by Co 
ſtruction, and in that Caſe it may be paid this 
the firſt Feoffee or the ſecond. 
A Mortgagor or Obligor muſt on ti_” Y 
Day of Payment ſeek the: Mortgagee or © Ola 

ligee, and tender the Money, Cc. - . 
75 or 
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Mortgagor, Cc. be in the Realm of Eng+ 
ld; but if he be out of the Realm of Eng- 
land, the other is not bound to ſeek him 
there, but ſhall have the ſame Benefit as if 
he had made a Tender. 
And the Ten't that holds by corporal Ser- 
rice to the Perſon of the Lord, ought to | 
ek the Lord, &c. but a Man is not bound 21. 
to tender Rent any where but on the 
Und. N 1 
If one be by the Condition of a Bond or 
feoffment to pay ſuch a Sum at a certain 
lace at any Time during his Life, he ought 
o give Notice when he will pay it, aud if 
be tender it according to ſuch Notice, or it 
t any Time he meet the Obligee or. Fcoffee 
at the Place and tender the Money, he faves. 
tie Penalty, Cc. R , 
If a Condition be broken by Non-pay-- 
ment of Rent, the Feoffor may either enter, 
ar, if he have had Seiſin of the Rent, he may 
bring his Aſſile, or. he may dittrein for it, 
(if 1t be ſuch Rent to which a Diſtreſs is 
annex'd,) but after be has brought an Aſſiſe 
a taken a Diſtreſs, he can't after enter for 
mat Breach, ſo if he accept a Rent due at a 
Day after, for theſe Acts aſfirm the Leale to 
lare had a Continuance after the Breach of 
the Condition. But he may receive and ac- 
quit the Reim, the Von payment whereof was. 4 
breach of the Condition, and then enter, but 
this mut be underſtood of a Rent reſerv d on 4 
Luſe J. which may be receiv'd. as a Debi due 
mn the Contract, but Rent reſerv/d on a Leaſe L. | 
Wd be no otherwiſe due bat as Rent, beſore the 3 Rep. Gaol 


Wa: 9. 2%. 
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ſuſfcient ; becauſe the Party by his Deed 
icknowledges hiimſelf ſatisfy d of the Whole. 
But if the Condition be to give a Horſe, & r. 
ar do any collateral Act, Money given in 
atisfaRion diſcharges it not, for the Condition 
main d in the Deed can't be altered by Parol 
Aeretment, and the Payment of Money, and 
the giving of 4 Horſe, &c. can't be ſaid to be 
the Jame Thing in Subſtance. And if Money 
te to be paid to a Stranger, he can't accept 
of a collatera! Thing in Satisfaction, ſor it 
hall not be in the Power of 4 Stranger to defeat 
the Eſtate of another without a flrict Perſor- 
mance, according to the very Words, but if 
Honey be to be paid by a Stranger to the 
Feoffee, he may accept other Things in Sa- 
faction, 
A Man makes a Feoffment on Condition 
uu tat the Feoftee and his Heirs ſhall pay a 
Went to a Stranger and his Heirs, that is a 
od Condition, yet ſuch Payment is not 
properly Rent, becauſe it iſſues not out of 
Land, and an Aſſiſe lies not for it; and yet 
Wt it be not paid the Feoffor (hall re-enter, 
nd the Feoffee ought to ſeek the Stranger, 
jor the Payment is but of a Sum in Gros, 
leis d of Land joins in a Feoffment with 
.rendring Rent to them and their Heirs, 
the Feoffee grants that it ſhall be law- 
| for em to diſtrein for the Rent, this is a 
od Grant to both, becauſe B. is a Party 
o the Deed. 
And here Vote, That Rent, which is pro- 
erly Rent, can be reſerv'd to none but the 
wffor, Donor, or Leſſor, or to them and 
kit Heirs, yet _ may relerve 20 f. to 
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(#) Contra. 
Ho. 110. : 


but at Lan he had no Benefit of a oy 


Re- entry can be reſerv'd or given to am 
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lumſelf for L. and a Pound of Comyn to 
huis Heirs; but if he reſerve Rent to himſelf 
or His Heirs, it is void as to his Heirs. If 
two Jointenants make a Leaſe by De 
Poll, or by Parol, reſerving Rent to one of 
them, it ſhall enure to both; but if the 
Leaſe were by Indenture, it would be goo 
to him only to whom it was reſerv d, be 
cauſe he was privy to the Leaſe. If tut 
Jointenants, one for L. the other in Fe 
join in a Leaſe L. or Gift T. rendring Rent 
it ſhall enure to both. If Leſſor L. and hi 
Leflee join in a Leaſe L. or Gift 7. ien 
dring Rent, it ſhall go to Ten't L. only, du 
ring his Life, becauſe the Poſſeſſion is mhull 
derived from the Eſtate of the Leſſee during hi 
Life ; and at Law, if they had join d by 
Deed in a Feoffment, the Feoffee ſhodl 
have holden of the Ten't L. only, whullt be 
had lived. | 710 
Note, Secondly, That neither an Entry not 


Stranger. But the Heir may take Advantagt 
of a Condition, whereof the Feoffor himſe 
could not; as if the Condition be, that! 
the Heir pay 20s. Oc. that then lie fhal 
re-enter, for the Heir is privy in Blood, 4 
was diſinherited by the Feoffment, and thit i 


particular Exception in Javour of the Heir ogy 
of the general Rule, for (a) ſuch Reſervation 0 jt 


Rent or other Hereditament is void. 

A Stranger being Grantee of a'Revin maj 
take Advantage of a Limitation, that 4) 
Facto determines the Eſtate without Ent!) 


3 


Of Eftates uam Condition. 
tion, which determines not the Eſtate with- 
out Entry. | N 
A Condition annexed to a State of Free- 
bold, by ſuch Words as theſe, That if the 
Farty do ſo or ſo, that then the Eſtate ſhall 
ccale and be void, defeats not the Frechold 


J. avoid it without Entry, and the Grantee 
of the Rev'n might always take Advantage 
thereof ; but if the Words were, That the 
leſſor might re-enter, the Grantee had no 
Benefit thereof before 32 H. 8. | 

Where the Eſtate is but voidable by the 


Kt good; but where it is void, it doth not. 


it of a Condition reſervd by him, Execu- 
tors or Adminiſtrators of that reſerved by 
Leſſee - Y. Ceſtuyque Uſe, not his Feoftpes 

ou d have taken Advantage of a Condition 
ona Feoftment made by him. . Any Grantee 


tion in Law, 


jus expbynded, Ts 3. 10 1633.4 VU 
common Perſon as well as of the K. and to 


te Grantees of the K. s Succeſſors, tho the 
ling only be named: But not to Grante 


ute is Leſſers. 1921 S001 G3 3:42 


without Entry; but ſuch Words in a Leaſe. 


Condition, Acceptance of Rent after makes- 


ducceſſors of Bithop, Cc. ſhall take Bene- 


he Rey 'n may have Benefit of a Condi- 


And by 32, H. 8. 34. every Grantee: of - 
deyn may take Advantage of a Condition 
fler d on a Leaſe, which Statute has been 


1. That it extends to the Grantees of à 


Rev ns on Gifts Ti or the Word in the 


2. But it extends to A ſſignees of Part of 
ite State of the Rey'n, as when the Rev'n + 
ua Leaſe L. is granted fbr L. or a 1 = | 
„ a Leaſe 
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215, 


-— 44 25 C 2 — 


5 Rep. 54, 
55. 


apportioned by Act of Law, as when Parte 


Lord by Eſcheat, or Claiming by Reaſon q 


-s incident to the Rey'n, or for the Ben 
: 'Gt 


— 
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a Leaſe J. is granted for T. becauſe the Ad 
{peaks of Executors of the Grantees : But not 
to Aſſignees of the Rev'n of Part of the Land; 
in which Caſe the Condition being entire, 
and againſt common Right, is deſtroyed ; ei- 
cept the K. s Caſe, in whom the Condition 
ſtill remains, [tho he have granted Part of th 
Rev'n, for { much as remains in him, but th 
Grantee ſhall not take Advantage of it ] And in 
the Caſe of a Subject, the Condition may be 


the Rev'n goes to the Heir at Law, and the 
2 — the Heir by Cuſtom of Borough 
noliſh. 
© A Power of Revocmion my beak 
as to Part, and remain for the reſt; for it i 
in Nature of a Limitation, not of a Condi 
tion, e 

4. When Attornment was neceſſary, thi 
Grantee could not take Benefit: of the Cor 
dition without it. 

5. The Statute extends to Bargainee, 9 
any other that comes in by Execution of ti 
Ute to the Pofſeſſion, tho they be not in 
per by the Bargainor, &c. for the Act ſa 
Aſſigners to and by; but it extends not! 
Mortmatn. 

6. Bargainee, &c. can't take Benefit of 
Condition without giving Notice to . 


Leſſee. 
5. The Condition muſt be for doing ſon 


af the Eltate, as for Payment of Rent, R 

ue Ce. not for doing any Thing in 15 
the Act puts Examples of the fi ' 

on 


Of Eftates upon Condition. 301 
only : And by the faid Statute all Covenants and 
breements concerning the Land are transferr d 

the Grantee. 

If the Rev'n eſcheat, the Lord ſhall diſtrein 


for the Rent reſerv d, but ſhall not enter for 
Condition broken; but Guardian in So- 


th Wo: or Chivalry may. | | 
el Land be granted for two Years on Con- 216; 
| in don that if the Grantee pay 20 f. in the | 

beo Years, then he fhall have Fee, yet 


he (hall not have Fee by paying of it; for 
ho' a Condition encreaſing an Eſtate may be 
y Parol, yet no Freehold can paſs without 
mry, But if an Eſtate be granted for five 
ind lears, and if the Grantee pay 40 f. within 
ie firſt two Years, that then he ſhall have 
te, or otherwile but for five Years, and 
livery be made, now has the Grantee a Fee 
ondittonal by Conſtruction of Law, and 
« the Words ſeem to make the Condition 217 
mecedent 5; but 1natmuch as the Livery can't x 
upect, but muſt give a preſent Freehold or 

none, (for which Cauſe a Leaſe T. Rem'r to 

J. Ls Hetrs is void, ) this ſhall be conftrued - 
Condition ſubſequent ; for the Law will 
often tranſpoſe Words, that a Feoffment or 
rant may take effect, as if at Chriffmas an 
Annuity be granted, or a Rent reſerv'd on a 
lee, payable Yearly at Michaelmas and 
Lady-day ; yet the firſt Payment ſhall be at 
lach. day, for otherwiſe it would not be paid 
Terly. But if a Thing that lies in Grant be 
anted for T. with ſuch Condition, the Fee 
Mall not paſs till it be performed. And the 
K by Letters Patents may grant Land for T. 
ich Condition to have Fee, and it ſhall be 
a pre- 


802 


the Conveyance were by 
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a precedent one. As to the Authorities th; 
ſeem to contradict Littleton, they ought to 
under{tood thus, That a Leaſe. J. was fit 
made, and afterwards an exccutory Grant: 
inlarge the Eſtate on Condition, and in (ui; x 
Caſe the Frechold paſſes not till the Condi ner 
tion is performed. Y 
A Leaſe L. is made to a Man and Womz 
on Condition that whichſoever of em (ha 
firſt marry ſhall have Fee, and they intermar 
ry, neither of em ſhall have it for the Inceifisto 
tainty. A, Leaſe, L. is made with Condit 
to encreaſe the Eſtate on Payment to the Li 
ſor at a Day, and before the Day he is eon 
cuted for Treaſon, the Eſtate ſhall not en 
cicaſe, tho the Condition became 1mpoſlibl 
by the Act of the Leſſor. 1 
le that will take Advantage of a Condi 
tion, muſt enter if he can; it he can't, | 
mult claim: For a Freehold, whether it | 
in Grant or Livery, can't ceate by. Conditio 
without Entry or Claim, tho the Words are © 
Proviſa that if he don't pay, Cc. that thei 
the Eltate ſhall ceaſe, and be void; wheth 
dy. Feoftment, Bargy 
and Sale, or Deviſe, Gcec. 
But in the. Caſe above, where a Grant wa 
made for five Years on — to hay 
Fee on Payment of 40 5. in the firſt tut 
Years, inaſmuch as the Fee paſs d from tb 
Leſſor by Conſtruction of Law, it (hall. Mar 
reveſted by Non- performance of he Cond 
tion by like Conſtruction, without Entry 6 
Claim. So if the Feaftee on Condition cl 
lateral, i. e. not con filing in Payment 0f Rem 


leaſe. to the Feoffor, rendring Rent, and th 
| IE Condi 
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Condition be not performed, the Feoffor ſhall _ 
retain the Land, and the Rent is extiſtt; and 
the Condition being collateral, was not ſuſ- 
rended by the Feoffor's taking the Leiſe, as 
would have been if it had conſiſted in Pay- 
went of Rent. So if a Man grant a Rent out 
Chis Land on Condition, and it be broken, 


o covenant to ſtand ſeis d with Power of 
(hal Reyocation, and revoke, in all theſe Cates no 
marWEntry or Claim yo $8 ae ; becauſe he that 
ce to take Benefit of the Condition is already 


in Poſſeſſion of the Ine. 

An Eſtate may be ſurrendred on Condi- 

oon: But if Leflee for 40 Years, take a new 

Laſe for 20, on Condition, Cc. ora Grant 

che Rev'n on Condition, and afterwards 

the Condition be broken, his:Leaſc for 40 

ears ſnalf net revive; for it was abſolutely, 

nin by the Surrender, and the Condition 

not annexed to the Surrender, but to the 

bd Eſtate only. If a Guardian in Chivalry 

x enfeoff d by the Infant, this makes him a 

Dis or, and abſolutely ſurrenders his Eſtate, 

ud yet the Feoffment was void as again(? 
einfot. d oo 13 . 

A. makes a Leaſe L. reſerving a Roſe the 

uit 7 Vears, and if he will bold over, then” 

tler ing a Rent in Moncy, Leſſce will not 

vd over, but ſurrenders, in this Caſe, in 

Judgment of Law, he had but a Leaſe for 7 

an, 4b ini: io. So if one make a Leaſe L. vid. Bro. 
da if, Erflee in one Year pay not 20 5. that Coven. 16, 
ahn he hall have it but for two Vears, his 
told determines by Non-paymem, and 
las it but for two Years. © 


A. makes 
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219. 


Life, yet is the Condition well performed 
for the receives the Eſtate deſign d in Sub 


220. 


() 2 Rep. 
$2. a. 


220. b. If the Feoffor and his Wife both die, 


Vid, ſupra 
15. 


Of Eſtatet upon Condition. 

A. makes a Feoffment on Condition that 
the Feoffee ſhall give the Land to the Fe. 
for and his Wife, in Special T. Rem'r to th 
Heir of the Feoffor, and the Feofftor dies be 
fore ſuch Gift is made, the Feoftee ought tg 
make it as near the Intent of the Conditio 
as may be, viz. to let the Land to the Wiſs 
without Impeachment of Waſte, Rem'r t 
the Heirs of the Body of her Husband of he 
Body begotten, Rem' to the Husband's righ 
Heirs. And if the accept a State for L. tho 
it have not the Clauſe of being without lu 
eachment of Waſte, or if ſhe marry, and 
tate be made to her and her Husband for he 


ſtance; and the Om iſſon of the Privilege 
being without Impeachment of Maße ſhall not g 
the Heir of the Feoffor, for whoſe Benefit it . 
omitted, a Re-entry, (a) which would defeat th 
Eflate of the Wife, | 

( Note, This Clauſe, without Impeachmen 
of Waſte, gives the Leſſee Power to cut dow 
Trees, and convert em to his own Uſe; b 
the Clauſe ſans Impeachment peraſeun Attin 
Wafte does not. ) 


Feoffee ought to make the Eſtate to the Iu 
and the Heirs of the Body of his Father an 

Mother begotten, Rem'r to the right Ho 
of the Husband. And if divers make a Feot 
ment on Condition that the Feoffee (half 
re-infeoft em, and they all die before the N 
feoffment, then ought the Feoffor to inſe 
the Heir of the Survivor, to have and toho 
to him and the Heirs ot the Survivor; an 
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ut n this Caſe the Heirs of the Father ſhall on- 
rinherit : But if the Limitation were to the 
Feirs of the Heir, then ſhou'd the Heirs of 
is Mother's Side inherit, which would be 
ontrary to the Intent of the Condition. 

If the Condition of a Feoffment be, that 
he Feoffde make a Gift in Frankmarriage to 
me not of his Kindred, or an Eſtate in 
mkalmoin to a Layman, he muſt make a 
ate L. in both Caſes : Which the ſame 
tate wbich would have paſi'd if the Feoffee bad 
ed the very Words eæpreſi d in the Condition, 
jr does it appear to be the Feffor's Intent that 
Feoffer ſhould condey an Inheritance. 

Tho' a Condition that ſaves an Eftate be 
paſtrucd favourably, and that which de- 


jon be, that the Mortgagor and J. S. pay 
bl, at ſuch a Day, and before the Day the 
longagor die, it is ſufficient if F. S. pay 
jet if both be alive at the Day, the Mort- 


ily. But if a Leaſe for 20 Years be made 


the Term the Leſſor ſhall re-enter; if one 
len and die, he (hall not enter till both are 
ad, for that is the manifeſt Intent of the 
% But in the firſt Caſe, the Subſtance 
the Condition is that ſo much Money be 
d to the Mortgagee, and when the Act of 
makes it impoſſible to be paid by both 
r larties named, if it be paid by the other, 
s ſufficient, tor it is in effect the ſame 


| 
ung. 


d 


When 


Neis not bound to accept of it from one 
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toys the Eſtate, ſtrictly; yet if the Condi- 


219. b, 


two, provided that if the Leſſees die with- 
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220. 4. 


219. 4. 


222. 4. b. 


Of Eſtates upon, Condition, 


When the Condition of a Feoffment js ti 
re-infcof, or make a Gift T. to the Feoffo 
or to hun and a Stranger, the Feoffec has Tim 
during Liſe to perform it, unleſs haftngd b 
Requeſt ; but if he refuſe when reaſounabl 
requir'd by thoſe that ought to have ſuc 
Eſtate, the Feoffor or his Heirs may re. ente 
But if it be to make a Feofftinent or Gi 
to a Stranger, he muſt do it in convent 
Time. 1 tre | 

If the Condition be, that the Feoffee by 
fore ſuch a Day ſhall fe- infeoff the Feoff 
and before the Day the Feoffee die, his Elk 
is abſolute, becauſe when the Condition b 
comes impaſſible by the Act of God witli 
the Time limited by the mutual Agrcema 
of the Parties, the Feoffee is diſcharged. $ 
2 of this Caſe ; for by the expreſs Intent of | 

ch fment, the Feoffee is to he but an Inſtrune 
40 re- conde) the Land to the Feffor, &c. 4 
2hy ſhou'd he not take Care that it be perfurn 
before he dies? And in my Lord Co 
Caſe, who having Licence to infeoff ding 
of capite Lands on Condition that they mz 
to him a Gift T. did inſeoff em accordul 
to the ſaid Licence, it was adjudged that 
Feoffees were bound to make the Gift in! 
Life, for the Licence did not extend to! 
Iſſue; and if the Feoffees ſhould make a 
to the Iſſue, X. might ſeize. the Land for iuce, 
Hult of a Licence, and the Land would lice | 
be in the ſame Plight as it was at the Fon 
ment: So if an Advowſon be granted Her. 
Condition to re- grant it to the Grantor, ¶ But 
Grantce muſt make tlie Re- grant before N 

ee 12 
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ert Avoidance, or otherwiſe the Grantor 
ould loſe the next Avoidance : And why 
hold not the manifeſt Intent of the Parties alſo 
in the Caſe above, nhere à certain Time is limi- 
ad, make it neceſſary for the Feoffee to re-convey 
Wore his own Death; for otherniſe, the neglett- 
ng to performs the Condition, which nas the ſole 
uucement of the Feoffment, would give him an 


late · Fee if he happen to die before the Time; 


Aue. 
When the Condition is, That the Feoffee 
all re-infeoff, or make a Gift in Tail, &c. 
othe Feoffor, and the Feoffee before he per- 
ums it makes a Feoffment or Gift in 7 or- 
aſe L. or T. in præſenti, or ſuro, to ano- 
ter Perſon, or marry, or grant a Rent 
lurge, or be bound in a Statute or Recog- 
mance, or become profeſs d; in all theſe 
iles the Condition is broken, for the Feof- 
r las either diſabled himſelf to make any 
late, or to make it in the ſame Plight or 
eedom in which he received it; and being 
ace diſabled, he is ever dilabled, tho his 
Miſe ſhould die, or the Rent, &c. thould be 
charged, or he ſhould be dereign'd, Oc. 
fore the Lime of the Re- conveyance. But 
the Feoffee be diſſeis d, and during the 


am marry, or be bound in a Recogni- 
or ace, and the Wife die, gx the Recogni- 
ud ce be releaſed before he re- enters, the Con- 
eq non is not broken, becauſe the Land was 
ned rer charged. 


But tho the Feoffor be diſabled. to per- 
um the Condition by Attainder, ox, ſuch. 


Ditabt- 


, before the Day; yet if at the Day the. 
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tereas by performing it, he ſboud have no- 


22. 


ö 
| 
| 
: 
| 


— — 
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H 

Diſability be removed, and the Condition ig 

rformed, it is ſufficient ; for the Feoffee cui n 

e at no Prejudice _— but in the ſormer d 

Caſe the Feoffee by incumbring the Land contrary h 

to the Intent of the Condition, goes the Feofor n 

N a Right of Re- entry, which ſhall not be loft, Me 
Jach Incumbrances be afterwards diſcharged, 0 

223. If a Deed of Feoffment be made without ber 
any Condition, and Livery by Force of it ut 

made on Condition, nothing paſſes by the ch 

Deed, becauſe the Condition is not comte 

pris d in it, and it is of the ſame Force as if; 
vid. ſupra no Deed had been made. Before 29 Car. 2.3 bor 
79. If it were agreed between two, to make jr, 
ent on Condition for Surety of Pay4Whib 


ment of certain Money, and the Livery hut 
been made generally to the Feoffee and h 1d 
Heirs, it was ſaid, that the Eitate ſhould ba / 
conditional, becauſe the Fntent of the vit 
ties continued at the Time of the LiveryMtin: 
which ſhould be intended to be made ner 
Purſuance thereof. | his 
223.4. A Condition annex'd to a Feoffinent te 
' Grant in Fee, (tho' it be of a new Rent,) con 
to the Sale of one's whole Intereſt in a Chut 
tel, that the Feoffee or Grantee (hall nc 
alien, is repugnant and void; for iniqum 
liberit hominibus non effe liberam rerum ſur 
alienationem © It is allo againſt the Benefit 
Trade, and would in a great meaſure f 
ſtrain Bargaining and Contracting betwet 
Man and Man. But he that has a Rev nm 
reſtrein his Donee, or Leſſee, from aliening 
and before the Statute of quiz emptores ter 
rum, a Man might have made a Feoffinent 
and have added, that if the Feoftee * 


gi! 
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Heirs ſhould alien without Licence, that they 
ſhou'd pay a Fine: And ſome ſay, that he 
might have reſtrain'd the Alienation by Con- 
dition, (as K. may (till do,) beciuſe he might 
hare reſery'd a Tenure to himſelf. Feoff- 
ment of B. Acre on Condition, that the Feof- 
ke ſhall not alien IV. Acre, is good; for it is 
not repugnant to the Feoffment of B. Acre, i 
tecauſe that may be aliened without Eorfei- 
ture. If it be the Condition of a Feoffment 
that the Feoffee ſhall not infeoff J. S. and 
the Feoffee infeoff F. N. on purpoſe that he 
hall infeoff F. S. tis faid this is a Breach ; 
for quando aliquid prohibetur fieri ex directe, 
Aru & per obliquum. Whatever is pro- 


2/Whibited by Statute or Common Law, as Alie- | 
trations in Mortmain, & c. may be prohibi- 
bu rd by Condition. 

1A Condition annex d to a Gift in T. that 224. 

Par reicher the Donee, nor his Heir, ſhall diſcon- | 
en inue, is good; fo is a Condition in a Feoff- | | 


ment made to a Biſhop, that neither he nor 
his Succeſſor ſhall alien without Content of 


t 08the Chapter, for the Acts reſtrain d by ſuch 
Conditions are tortious. A Condition not 
ui e alien in a Feoffment made to a Husband 

nd Wife, ſhall reſtrein their Alienation by 
* Deed, but not by Fine; for that would be 
0SSrpugnant, and void : It is ſaid, that ſuch a 
ft condition in a Feoffment to an Infant, ſhall 
e rttrain his Alienation during his Nonage. | 
weng A Leſſor, in reſpect of his Rev'n, may by | 
mug condition reftrain his Leſſee from aliening, | 
ine Wind Donor may by Condition reſtrain the | 


Power which Ten't T. has by Statute to make 


nen leres for 3 I. or 21 T. for quilibet poteſt re- 
nunciare 
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 -nunciare juri ro ſe introducto. But an Eſtatt 


but void as to the Fee; therefore if ſuch De 


ſtate determines by expreſs Limitation; b 
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T. has five eſſential Incidents, none of whic| 
can be taken away by any Condition. 1. Ti 
be diſpuniſhable of Waſte, 2. That the Wik 
ſhall be endowed. 3. That, the Husban 
{hall be Ten't by Curteſy. 4. That Ten't 
may ſuffer a Common Recovery. 5. Thi 
collateral Warranty, (whether with or xithay 
Aſſets, if made beſore 4, & 5 Anne 16.) « 
lineal with Aſſets, may bar it. 

If a Gift in T. with a Rem'r in Fee, 
made to the {ame Perſon, with Conditio 
not to alien, this 1s good as to the Entail 


nee make a Feoffment, and Donor re-ente 
{ome ſay that he ſhall leave the Fee-ſumpl 
in the Feoffee. 1 

It is holden, that the Donor may make: 
Condition that the Donee may alien for 
Profit of his Iſſues. | 3 

If Lands be given in T. on Condition, tha 
if the Donee die without Heir of his Body 
that the Donor may xe-enter, this is a vo 


Condition, for when the Ifues fail, the 


if the Condition be, that if the Donee di 
continue, and die without Iſſue, that 

Donor ſhall re-enter, this is good; and be 
ing in the Copulative, bath Parts mult 
performed before Donor. can je enter; bu 
if the Condition be in the Disunctive, it; 
ſufficient to perform one Part. A Leaſe te 
20 Years is made to Husband and Wife, 

he and his Wue, or any Child between em 
ſhall ſo long live ; The Wife dies witboul 
Iflue, the Leaſe ſhall not determine; for tl 


Sende 
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1 Wenſe is, if Husband, or Wife, or any Child, 
its. So 1f an Uſe be limited till A. ſhall 
ome from beyond Sea, and attain his full 
Ice, or die, the Uſe ſhall ceaſe if he come 
ombeyond Sea, or attain his full Age, or dic. 
A Man can't plead a Condition to de- 
at a Frechold without ſhewing a Record, 
Deed to prove it; but a Condition 40 de- 
at the Grant of a Chattel, he may. 

He that pleads a Deed, ought to ſhew it to 
e Court, that the Court may judge whe- 
her it have legal Words: And of ancient 
me the Court, on view, judg'd it void if 
2d or interlined in Places material ; but 
ow it is left to be tried by the Jury, whe- 
ber it were done before Delivery. Ihe Deed 
elf muſt be ſhewn ; nor can any Inroll- 


reat Seal be pleaded ; but by Statute 4 
n}at, or inſpeximus of Letters Patents made 
ice the 27 H. 8. may be pleaded by X. s 
atentees, or any claiming under em, as well 
anſt K. as any other. A conſtat, &c. can 


I of a Deed or any other Writing, that's 
bt of Record, Nor can a Deed benroll'd 
Ill duly acknowledged. 

Thoſe that come in by Act of Law as Ten't 
| Dower, Statute-Merchant, &c. may plead 
Condition without 8 the Deed; 
t Ten't by Curteſy cannot, fo 

lumes that he had the Poſſeſſion of his 


in by Conveyance from the Party, or 
* 4 5 juſtify 


r the Law 
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Wit thereof, or Exemplification under the 


3 Ed. 6. 3. 
13 El. 6. 


ay be of the Inrollment of Record; but 


226. 


ies Deeds, * and he may keep em during * 15 Rey. 
Life : Nor ſhall the Lord by Elcheat, be- 9, b. 
le the Deed belongs to him, nor any that 7 ® 
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feoff d him on Condition, and re-entre 


Vid. ſupre, 
287. 
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juſtify as Servants by his Command, & 
— -a Condition without ſhewing 
ed. 

Ten't T. makes a Feoffment on Conditio 
re· enters and dies; his Iſſue being remit" 
needs not in pleading this Special Matti 
ſhew the Deed, for he by the Remitter cla 
above the Condition. "a 

Ten't to a Præcipe pleads in Abatement WW" 
the Writ, (for non Tenure, ) That J. & i 


and was not compell'd to ſhew the Dee 
becauſe the Demandant was a Stranger, 
did the Ten't make himſelf a Title againſt him 
Force of it; and it may be that on the N 
entry the Deed might be given up to tiP'* 
Feoffor. © The Leſſee of a Mortgagee evi 
by the Mortgagor, may in an Action of De 
for the Rent by Mortgagee, ſhew the Co 
dition and Re-entry without Deed, for he 
no way privy to it: And if the Feoffee; 
ter a Re- entry by the Feoffor, for Conditic 
broken, enter and take away the Deed a 
detain it, the Feoffor in an Aſſiſe broug 
againſt him, ſhall not be enforc'd to (hi 
the Deed, for the Feoffee ſhall tale no Beneſi 
his own Wrong, A Woman may in pleadit 
aver a Feoftment to be causa Matrimont p 
locuti, albeit ſhe have not any Writing 
prove it. ke 
If a Condition on a Parol Leaſe L. ( 

before 29 Car. 2. 3.) be broken, and the I 
ſor re- enter, and the Leſſee 1 an Aff 
and the Leſſor plead null tort, Cc. and fi 
Jury find the Leaſe and Condition, and R 

cutry in a Special Verdict, the Court ou 

* 
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o give Judgment, that the Plaintiff ſhall 

uke nothing by bis Aſſiſe. But if aſter the 

ry, of the Lefſor for the Condition bro- 

n, ie Leſſee re- eliter, and the Le r bring Co. L. zac. 
n Ahle, and the Leſſee plead in Bar the 
aſe L. made by the Plaintiff, ſaving 15 
Ne n to him, this is a good Bar, becauſe he : 
wns the Rey'n to be in the Plaintiff, and „5 
te Leflor has no Femeeß , for he cant plead "I | 
the Coudition without ſhew en ang 

Leaſe was without any. Ong & d, ple 

laſe T. in Bar of an Alhiſe, as to ſay Aſiſe 

wn; but he may juſtify by Force of B 


| 
N 
. 
| 
# 
” 
: 
1 
p 
„ 
. 
* 


in 

md conclude, & i/ſint ſaus tort; and if n 
5 Feholder be named, he ſhall "plead Nut 
mn del Eranktenement noſme en le b brief. One 


y plead a Feoffinent with Warranty in 


8 1 5 but 7 mut rely on the ! ; 
he jor ot. ern iſe, if it he 4 Feoffment of th e Periy 
ee: inſelf on an Anceſtor from whom he claims i in 


ter the Plea would be denble, 0 
A Special Verdict may be giv'n on any | 
Fecial Iſſue, as well as on a General Iſſue; 3 
jd in Criminal Cauſes, as well as Civil. 

No judgment can be giy'n on an incertain 227. 
edict ; as if in an Action againſt Execu- * 


7 ts, the Jury find a the Iſſue of Plein- 
ing” a re, that they have Goods in their 
| ands not adminiſtred, but do not aſcertain 
ale. And if they do not be an whole 
el brrewith they are charged, an 10 — 


* - * 5 


Aion be brought concerning 100 Acres 11 
ndt Houſe, and they find the Fog 100 dant guil 
nd Ito the Acres, but ſay nothing to the. ouſe 
00 s is inſufficient as to the whole ; But 


&y find the whole and more, that which is 
P more 
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more is Surplus, and ſhall not ſtay Judg 
ment. And if the Matter and Subſtance. 
h is mand. tb. 2 | 
The Jury may find Eſtoppels which bin 
the Intereſt. of 7 he Land. the ubm 
Leaſe of ones own Land by Indentute, a 
the Court ought to adjudge according tot 
(s) Cro. E. Special Matter, (a) as much 4s if it had beenpledd 
140. , ; and they may find acollateral Warn 
ep. g. tho it were not pleaded, becauſe it binds} 
Right, but they can't it in a Writ 
Right where is join d on the mee 
Riv l 


Ihe Jury can't vary from a Verdid en 
corded, but before it is recorded they nn 
vary from it. A Verdict ſhall be intende 
to be true till it be revers'd by Attaint 
therefore no Super ſede as of the Execution of 
«gent is grantable on bringing an Atti 
to rever ſe it, It is fineable for the jury toe 
at their owt Charge after they are depane 
from the Bar, but it ſhall not avoid the Ve 
dict: To eat at the Charge of one of theP: 
ties before they are agreed, ſhall avoid th 
Verdict if it paſs for him; but to eat at h 
7, Charge after er agreed, and have give 
ent. 125. A pd FerdiF, ſhali not avoid it, If cite 
Party, ' br any for him, deliver a Letter, 
any Evidence touching the Matter in It 
which was not produc'd in Court, it ſh 
avoid the V. edi, if given for the ſame f 
b. ut if the Jury carry away a Writit 
fot ſealed up that was giv'n in Evidence 
this xvorgs not the Verdict, tho it ought ne 

to have been done. 


7 $1 "7 * F 1 Aſte 
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After their Departure from the Bar, they *© 
to be kept in ſome convenient Place with- 

t Meat, Drink, Fire, Candle, or Speech 

th any but the Bailift. In Civil Cauſes 

may give a Privy Verdict before any 

ule of the Court, and then they may cat 
drink; but they may vary from it, and 
Verdict which they give in open Court 

ul and : But in Criminal Cauſes of Lite | 
Member, no Privy Verdict can be giv'n. | 
xd in ſuch Cauſes the Jury ſworn and ; 

gd, can't be (4) diſcharg'd till they have (a) 2 2. 

na Verdict. (b) I they can't agree in ſuch (4) 1 Vent. 

uſes, they muſt be carried after the Fudge in 7. 

tr tull they agree. 

fa Deed be made and dated out of Eng- 

{ of Land lying here, yet it. Liver 

le ſecundum formam carte, the Land thall 


þ, 

be jury pay in any Caſe, if they will 223. 
ke upon em the Knowledge of the Law, 
ea General Verdict; but if they miſtake 

Law, an Attaint hes againſt them. 
An Indenture is a Deed, in Parchment or 229. 
per indented on one Side or the Top, an- 
cable to another, comprehending the ſame 
itter : If it be actually indented, it is not 

ary that it be ſaid to be an Indenture ; 
if it be called an Indenture, and not 
ally indented, it is no Indenture. All 
Parts of it are but one Deed in Law, 
ore after the Eſtate determin d, the Part 
lhe Donee belongs to the Donor : If the 
Mor ſeal his Part, it is his Deed, tho' the 
Ice ſeal no Counterpart ; and when the 
22 Feoffee 


2 


36 


2. 


230. 


231. 


Of Eftates upon Condition, 


Feofft has ſeal'd his Part, it is the Deed if.” 
th. A 

Some Indentures are in the 3d Perſon 
this Form, Hic Indentura falta inter A. fe 
ex und parte, &c. The Statute which ſays 
Bonds in the 3d Perſon are void, mult be y 
derſtood of thoſe taken in other Courts 
of the Realm. 

Indentures in the firſt Perſon begin th 
Omnibus in Chriſto fidelibus ad quos, Oc. a 
tho' the Words of ſuch Indentures are o 
the Words of the Feoffor, yet when the Fee 
fee has put his Seal, it is the Deed of bot 
but Mention muſt be made in the Deed t 
the Feoffee has ſealcd, for he 1s no way pri 
to it being in the firſt Perſon, but by 
Clauſe of putting his Seal to it. 

A Leaſe is made for L. Rem'r in Fee, 
certain Conditions, and Leſſee ſeals it a 
dies; he in Rem'r is bound ta perform 
Conditions, tho he ſealed no Part of the 
denture, inaſmuch as he agrees to have 
Land by Force of the Leaſe in which theC 
ditions are contained; but by Special Limi 
tion the Conditions may extend to the La 
only, | 

x Leaſe, is made to A. and B. and thi 
in they grant to be bound to the Leſlar 
20 J. in caſe that certain Conditions in 
Indenture were not perform'd, in an A 
of Debt for this, tho it be a Sum in gt 
both the Leſſees muſt be named, albeit 
Deed were delivered to A. in B.'s Abſence 

A Feoffment is made by Decd-Poll 
Condition, the Feoffor enters for a Bre 
and gets Poſſeſſion of the Deed-Poll : & 
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ie ſaid that he can't plead it, becauſe the 


pperty thereof is in the Feofftee, But the 
is otherwiſe for theſe Reatons : | 


ed 


on If in an Action between em the Feoffec 
de hewn the Deed in Court, the Feoffor 
sebr have pleaded that it was made on 
edition, Cc. and by the fame Reaſon 


hen he has it in Hand, he may plead it, 
xcally ſeeing that he is privy to it. 
(Wee, That when a Deed is ſhewn in 


ot denied, is delivered to the Party at the 
Fehn of the Term; if it be denied, it remains 
bol Court till the Plea is determined.) 

ad: If two do a Treſpaſs, one may plead a 
priggeaſe tothe other; fo may Executors a Re- 


jk to the Heir, ſo may a Joint-Obligor a 
aſe to the other, tho the Property of the 
belong not to him that _ it; bur 
(much as they are Privies, they can't plead 
m Deed without ſhewing it. An Action 
Treſpaſs may be joint or ſeveral at the 
Iltof the Plaintiff, but an Appeal of Death 
be ſued againſt all the Defendants. 
aug; The Feoffee may grant the Deed to the 
Mor, and then the Property belongs to him; 
hen a Deed is ſhewn by the Feoffor, the 
tather intends that he came by it by 
Hul than wrongful Means. Tho a Thing 
Adlion can't be granted, yet the Deed 
„ viz, the Wax and Parchment, and the 
ulee may cancel em at Pleaſure. 
vmetimes the Law annexes a Condition 
a Eſtate, which is as ſtrong as if it were 
xeſſed in a Deed, as when one grants the 
&r{hip of a Park for L. · if the Grantee do 


urt, it remains there all the Term; and 
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35 


230. 


231, 


tho the Words of ſuch Indentures are on 
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wor has ſeal'd his Part, it is the Deed * 
th. 

Some Indentures are in the 3d Perſon 
this Form, Hec Indentura fatta inter A. de 
ex und parte, & c. The Statute which ſays u 
Bonds 1n the 3d Perſon are void, mult be y 
derſtood of thoſe taken in other Courts c 
of the Realm, 

Indentures in the firſt Perſon begin th 
Omnibus in Chriſto fidelibus ad quos, Or, a 


the Words of the Feoffor, yet when the Fee 
fee has put his Seal, it is the Deed of bot! 
but Mention muſt be made in the Deed 
the Feoffee has ſealcd, for he is no way pri 
to it being in the firſt Perſon, but by t 
Clauſe of putting his Seal to it. 
A Leaſe is made for L. Rem'r in Fee, 
certain Conditions, and Leſſee ſeals it a 
dies; he in Rem'r is bound to perform: 
Conditions, tho he ſealed no Part of thel 
denture, inaſmuch as he agrees to have 
Land by Force of the Leaſe in which theCo 
ditions are contained; but by Special Lim 
tion the Conditions may extend to the Le 
only. TI | 
x Leaſe T. is made to 4. and B. and the 
in they grant to be bound to the Leſſo 
20 J. in caſe that certain Conditions in 
Indenture were not perform d, in an Ac 
of Debt for this, tho it be a Sum in gi 
both the Leſſees muſt be named, albeit! 
Deed were delivered to A. in B.'s Abſence 
A Feoffment is made by Decd-Pall 
Condition, the Feoffor enters for a Bre. 
and gets Poſſeſſion of the Deed-Poll: - 
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we laid that he can't plead it, becauſe the 


loperty thereof is in the Feoffee. But the 
is otherwiſe for theſe Reaſons: | 


on If in an Action between em the Feofftye | 
e hewn the Decd in Court, the Feoffor 
sebr have pleaded that it was made on 


x vl ondition, Cc, and by the fame Reaſon 
hen he has it in Hand, he may plead it, 
rally ſceing that he is privy to it. 

(Moc, That when a Deed is thewn in 
urt, it remains there all the Term; and 


e rot denied, is delivered to the Party at the 
reg of the Term; if it be denied, it remains 
oth Court till the Plea is determined.) 

: to do a Treſpaſs, one may plead a 
Pleaſe to the other; fo may Executors a Re- 


xe to the Heir, ſo may a Joint-Obligor a 
ale to the other, tho the Property of the 
d belong not to him that pleads it; but 
ulmuch as they are Privies, they can't plead 
me Deed without ſhewing it. An Action 
Treſpaſs may be joint or ſeveral at the 
ll of the Plaintiff, but an Appeal of Death 
ſt be ſued againſt all the Defendants. 

. The Feoffee may grant the Deed to the 
Mor, and then the Property belongs to him; 
Kd when a Deed is ſhewn by the Feoffor, the 
If rather intends that he came by it by 
ul than wrongful Means. Tho a Thing 
ui Action can't — 

„ viz, the Wax and Parchment, and the 
antee may cancel ein at Pleaſure. 
vmetimes the Law annexes a Condition 
a Eſtate, which is as ſtrong as if it were 
e in a Deed, as when one grants the 
re Wkerſhip of a Park for L- if the Grantce do 


granted, yet the Deed. 
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not well keep the Park, or kill any L 
without Warrant, or cut down Trees, 
. Underwoods, and convert them to his o 
Ule, &c. the Grantor may ouſt him, a 
grant it to any other. But without ſpeci 
Damage Non-attendance of it ſelf is no F. 
feiture of fuch a private Office, as it is of 
publick one. 

A Park is a great Incloſure priviledg 
for wild Beaſts of Chaſe by Preſcription 
K.'s Grant, Every Foreſt is a Chaſe, wh. 
converſo, but neither Foreſts nor Chaſes ; 
mclosd. - 

An Officer for Eife, Cc. that has only," 
collateral Fee, may be diſcharged of his & 
vice, but he ſhall have his Fee; but wht 
his Fee 1s to be taken out of the Profits | 
longing to his Lord within his Office, 
can't be diſcharg d. | | 
Where the Condition in Law. requi 
Skill and Confidence, as in caſe of Of 
Cc. an Iufant, or Feme Covert not obli 
ving it, whether they come to the Eſtate 
Grant or Deſcent, abſolutely forfeit th 
Intereſt: For ſuch Grants were Org 
made in Conſideration of the Capacity and I 
grity of the Grantee, who when he becomes 
qualified, the Grantor may chuſe another fi 
ſuch Service. But if an Infant or Feme 
yert break a Condition in Law. that 
quires no Skill or Confidence, as when! 
ing particular -Ten'ts, they make a ged. 
Eitate than they lawfully can, this i 
abſolute Forfeiture. Vet a Condition 
Deed binds em as much as if they were & M 
Age or unmarried,» for the Law will not * Tit 
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Prejudice of the Feoffor, and againſt hit expreſs, 
«aol male for e than they 
rev d it, But in Waite, a Recovery had 
wink 'em, binds em for ever. For tis | 
ain the pablick Good, and an irreparable ER Lit, 
mage to the Inheritance. But in (a) ceſſavit * 
bu an Infant claiming by Deſcent he ſhalt 

kite his Ay and generally where a Say, 
wires an Eiitry, as for an Aljenation' I 
rimain, Cc. Infants or Feme Coverts, 
hall not be abſolutely barr'd; Cl. 
Regularly, he that enters or recovers b 

Farce of an implied Condition, whether by 

hw or Statute, ſhall not avoid precedent 
Wicumbrances, except when Leſſee for Liſe 

Ales a Leaſe T. and then enters and com- 

its Waſte, in which C aſe, the firſt Leſſor 
Kovering in Waſte, (hall avoid the Leaſe 

| for the Statute ſays, he ſhall recover Lo- 234. 
wVaiium. It is laid, if an Officer for 

e have an Houſe that belongs to his Office, 

nd grant a Rent, and forfeit; that the 

int remains good for his Life, ſed Q. For 
Grantor of the Office is in no Deſault, and 

2 the Act of his Grantee, would loſe the 

oft 


g 

aft of having the Office ſapplyd by ſo wor- 
ha Man as * ee 197 | 
th its uſual Appurtenances. 
dy Statute, if an Officer concerning the 5 El. C. 16. 


imnftration of Juſtice, or K.'s Treaſure, ) E. 5. 1. 


10 accept of it 


en ies, ec. fell, or take Promiſe for the 
gene Offices or any Deputation, he ſhall for- 
* his Office, and the Conttact ſhall be 


ad, and the Buyer or Promiſer, Cc. diſa- 
Jed to hold the ſaid Office, and this can't 
Klipens'd with by any 193 Obfante, as it 

| P 4 was 
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Vid. fupra, was reſolvd in Sir Ro. Vernon's Caſe, wh 
** being K. s Cofferer for Money ſurrendred ti 
the K. to the Intent that the X. might gran 

it to A. yet A. could not hold it. 
Grants of Offices of Steward, Bailiff, G. 
are ſubject to this Condition in Law, th 
We Grantces ſhall duly execute em, an 
ey can't exerciſe them by Deputy, unlel 
ey were granted to be occupied by 
rantee or his Deputy. | 
' Littleton calls Limitations Conditions] 
Law, as when Land is given to Husband 
and Wife during the ( overture ; and ſuc 
235. a State ceaſes by Death, or Divorce a Vine 
Is, which, can only be Cauſa Mem, Fri 
giditatis, r or Aſfnitatii. B 
2 H. 8. 38. all Marriages are lawful whi 
are not prohibited by: the Leyitical Degrees 
therefore, where a Man was queſtion i 
(3) Qyere, the Spiritual Court for marrying his lat 
2 Lev. 254. Wife's Siſter's Daughter, a (4) Prohibitio 
3 Lev. 364. was granted. But a Divorce a An 6 
Thoro, which is allow'd for Adultery, tha 
not diſſolve the Marriage 4 Vinculo Mun 
monii, for it is ſubſequent to the Marriag 
but in the other Caſes the Marriage was u 

lawful, ab initio. 

Proper Words of Limitation are, di 
dummodo,  quanidia, donec, quonſque, wich 
ue, Aſque ad; tamdin, or ſo long as be (hy 
jt Sole, or. Chaſte, or pay fuch. a Rent 


* 


236. or be Abbot, or Parſon, & c. 180 


Where ane deviſes Land to his Executo! 
to be ſold, or his Land to be ſold byh 


Executors, which is all one, if they fell nd 
| Heir may ente! 


all 


in convenient Time, the 


— 
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dit is no Plea that the Money offered to 
ran en for the Purchaſe was not to the Value of 
he Land ; but when one deyifes that his 
Exccutors ſhall fell the Land, they may do, 
tat any Iime, for in this Cafe they ſhalt 
rc -n r Ba in the — 
bey (hall take the ts, yet cy | id. a 
it be Aſſets: Quere. ated hoes, 
Deviſe of Land ad Solvendem, or Venden- 
by, or paying ſo much to F. N. amounts 
a Condition, and where one has two 
daughters, and deviſes. Land to one of em, 
king 10 J. to the other, the Siſter for Non- 
ment may enter into a Molety. 
ERates of nee executed and ſettled 
n Poſſeſſion by Livery, or Releaſe of Deſs ee 
o Diſs or, can't be defeated by Defeaſance 
rude after, but by Defeaſance made at the 
Tine of the Feoffment or Releaſe they may, 
fr que-incontinenti fiunt in efſe videntur, but 
Rents, Conditions, Warranties, Cc. may 
e defeated by Defeaſance made afterwards, 
for fuch Inheritances are Executory. 
Ibo a Power of Revocation of an Eſtate 237. 
rſng by. Conveyance at Common Law, 
e repugnant and. void ; 1 where an Eſtate 
3 Way of Uſe executed, by 27 H. 8. 
ach a Power of Revocation of the Ule, and 
mſequently of the Eſtate, has been allow d to 
t good: As if a Man covenant to ſtand 
Ad. to the Uſe of himſelf for L. and after 
be Uſe of his Son in 7. &. Proviſo that 

may reyokearly of the faid Uſes, and af- 
nds revoke em, he is ſeis d in Fee 
Vin without Entry or Claim, and he may 
kvoke Part at one Time and Part at another. 

24 But 


322. 


Fine of. Part, he extinguiſhes his Power: 
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But by making a Feoffment or levying 


to that, 8 

Where the Power of Revocation. is give 
to a Stranger, he can't any way releaſe it 
for another may give me a Poner over himſelf 
his Eftate, AE. I will. or na. But ſuc 
Power reſerv'd to him from whom t 
Eftate paſſes may be releas d by Deed, or 
levying a Fine, nhich is a Releaſe in Lan, 
it is in Nature of a Condition, whereby he m 
reftore himſelf to his former Eſtate whentthr 
pleaſes, and comſequently ſuch Ppner, like ol 
Reſervations, may be releasd. By the fam 
Conveyance . by which the old Uſes arer 
vok'd,. new. ones inay be limited. 


Of, Diſcents.mhich tale away Entri 


Dilcents of corpareal Inheritances, cithe 

in. Fee or in Tail, take away the Ent: 
of him that has Right: As if. a, Diſs or di 
feis d, and his Land deſcend to his He 
But the Deſcent of incorporeal Heredin 
ments, puts not him that has Right to.! 
Action. Gag ; 

Formerly, if a Diſs'or had long contin 
ed. in quiet Poſſeſſion, or his Feoffee a D: 
pod: Year, the. Diſz'ee could not have « 
tred., 4 
If Land be regovered againſt. A. and 
die before Execution, or if there be a Rece 
very againſt Leſſee L. and 2 and. th 
81 alſo die ſeis d before Executiq 
che Recoverer may, enter without being drive 


ö 
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14 new Action, becauſe it ſhall be intended, 
that if his Title be good againſt the one, it is good 
gat the other.... 

But if, after Execution had, the Recove- 
tee had diſſeis d the Recoverer, and died 
td, the Diſcent ſhould take away 1 
Entry of the Recoverer, but this is expreſly con- 
raliffed in Keilway 45. b. becauſe the Heir ii 
wivy to the Recovery. eee 

A. recovers againſt B. in a Writ of Right 
of Advowſon, or is his Conuſee of a Fine 
ofthe Advowſon, and B. uſurps the net 
Turn, A. is out of Poſſeſſion, for at LA 
boy Preſentation by Right or Wrong, put 
il Perſons. to their Writ of Right, ' 

By 32 H. 8. 33. no dying ſeis d Oc. of a 
Dis or takes away an Entry unleſs he 
hre been in quiet Poſſeſſon for five Va 
iter the Diſs in; but tis ſaid, that the Sta- 
ute extends not to Abators or Intruders, 
dor to the Diſs'or's Feoffee; but it extends 
ball Diſs'ins with or without Force, and 
to Succeſſors whale Predeceſſors were diſ- 
lasd, tho it only ſpeaks of the Dils'ee 
nd his Heirs; if Leſſee L. be 9 oo 
le Diſs or die within the five Years, and 
ben Leſſet die, it is faid that-Rem'r'- Man 
ant enter, for his Entry was not lawful at 
the Time of the Deſcent, as the Statute 
peaks; but if the Leſſee had died before 
te Deſcent, the Rem'r Man might emer. 
after the five: Tears; Difs ee muſt make 
wntinual\Claind as before the Statute. 
A Deſcent af an Eſtate in Tail alſo takes 
ny the Entry of him thar has Right, as 
when a Diſs or makes a Giſt in T. and Do- 
Bt: : nee 
N 


* 
/ 
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239. 


Vid. ſupra, 
31, 
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nee dies ſeis d. But if the Donte diſcont. 
nue, and diſſeiſe the Diſcontinuee, and 
die ſeis d, his Iſſue is remitted, and Disse 
may enter, for the Eſtate that deſcended | 
vaniſh'd. So if an Eſtate T. deſcend, ani 
after determine for want of Iſſue, Disse 
may enter on him in Rev'n or Remr. 

No Writ of Entry in the Poſt lay at Lat 
after a Conveyance beyond the Degres 
Thoſe that are in by Wrong, as Diss oss 
Ge. Succeſſors, K. being Grantee, X. 3 h 
tentee, Ten't by Curteſy, Woman endow 
by Diss or, Lord by Eſcheat, Recoveret 


Conuſee of a Fine, Ten't by Execution ei 


the Uſe by Statute, are all in the Pot, bu 


a Woman endow'd by the Heir, is adjudged 


in by her Husband. 
| Tho the Land be. convey'd beyond thi 
Degrees, 1t may: be-brought back, as if thi 
zd Feoffee re:1nfeoff the d. 


Rem'r Man after Death of Leſſee L. isit 


the per by the Diſs or. | 
; Coke away an Entry, there muſt be 
dying ſeis d in Demeſne, either in Fee, 0 
- and, alſo a Deſcent; therefore, if 1 
ils or make a Leaſe to A. and his Heirs fo 
«3 Life, and A. die ſeis d, or if he make 
Leaſe L. Rem r to &. (whoſe Eſtate can't 


wrongfully deveſted,) and the Leſſee be dia 


ſeis d, and the Diſs or die ſeis d, ſuch De 
ſcents of a State L. take not away the En 
try of the Diſs ee. But if he in Revn 
Remer in Fee or T. diſſeiſe Eeſſee L. and d 
ſeis d, this takes away the Diſs ee s Ent 
And a dying ſeis'd in Law is ſufficient) 
if an Infanr's Diſsor die friv'd, the-lot 


come 
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| 

tn comes to Age, the Diſfor's Heir dies before 

nal he enters, 7 takes away the Entry of the 

Diss ec, (and yet if one that was only ſeis 

n law make a Feoffment of other Lan 

ni rich Warranty, and die, ſuch Land where- 
ebe was only ſeis d in Law, ſhalt not be 

recovered in Value from the Heir.) 

If a Diſs or make a Leaſe L. and then die 
is d of the Rev'n, this takes not away the 
Entry of the Die, And ſo if he make 

Leaſe for his own L and die, 77 e! 
may enter, for tho the Fee and Freeho 
klcended from the Diſs'or; yet he died not 
filed thereof. But if he only make a Leaſe 
or ſuffer Execution of a Judgment in 
D bt, and die, the Diſs' ee can't enter. 

If a Diſs or or his Alienee die without 
tir, yet the Eſcheat of the Fee to the Lord 
e not away the-Difſeiſce's Entry; but if 
hey had died ſeis d, and the Land had de- 
aded, the Ent had been taken away, 
nd then if the Land eſcheat after the De- 
2 the Diſs ee cant enter upon the 
Or a 
If a Feoffee on Condition FA {cis d. and 
le Condition be broken before or after the 
heſcent; or if he be diſſeis d, and a Deſcent 
aft, by which his Entry 19 taken awa 
It the. Feoffor may enter for a Breach ot 
has no Action, and if he ſhould loſe 215 
try, he ſhould: be without Reinedy. 
ite manner; he that has Title of of Endy os 


— LA 
97557 i, ſhall 


80 


5 tht nly 163. 


oY 


240, 


I 


Vid. ſupra, 


326 Of Difſcents which take away Entries, 


If a Diſs or die ſeis d, and his Heir ent 
and endow his Wiſe of the 3d Part, th 
Diſs ee may enter on that, for the is in b 
55 Husband, and the Law judges no me 
Seiſin betwixt . Husband - and Wife. 

Meſne. grants to acquit the Ten't againt t 
Lord and his Heirs, the Lord dies, his Wi 
is endow d of the Seigniory, the Acquitt: 
extends to her, for ſhe continues her Hy 
band's Eſtate, and the Rev'n is in the Hei 
A. Diſs or dies ſcis d, the Diſs ee abates, 
Diſg'or's Wife recovers Dower againſt hin 
by Confeſſion, he ſhalt not- enter on be 
but ſome ſay, if he. had only endowed he 
in Pais, he might enter upon her. Ou 
makes a Gift. in T. rendring 20. De 
nee dies without Iſſue, his Wife is endow! 
by the Donor's Heir, the ſhall be attendai 
to him for the 3d Part of the, ſaid; Rent 
and yet the Tail is ſpent, and the Rent 1 
ſerv'd thereon determined. If there be Lon 
and Ten't, and the Wife of-the Fen't be en 
dow'd, ſhe ſhall. be attendant for «the Ses 
vices of Right due, not- for thoſe 1 
gaced; | ib s 
Ia Diſs or after the Deſcent take a State 
or if 2 Diss or make a Leaſe £; aud grant ib 
Rev'n to th 
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pet this bars no Entry, becauſe the Land de- 
ends not immediate ly aftes the Death off 
hm that died ſeis d. N. rephenyd 

After a Diſcent is caſt, and the Diſſecs 
Entry is taken away, if the Diſs or come to | 
State of Freehold in, the Land by Purchaſe, | 
o 1iſcent, the Dits'ee may enter, or have. | 
bis Aſſiſe againft him, for he can have na. | 
Benefit of the Diſcent, who. is. Particeps Cri- 


If one die ſas din Fee, or N and leave. 242. 
two Sons, and the Younger whether of the 
whole or half Blood abate, and have Iſſue 
20d die, yet may the Elder or his Heir en- 
ter, for it (hall. be intended, That the Toung- 


Don did nat ſer. b 4 new, Title, but that he 
claimed as Heir to. his Father in hirelder:Plwd. 


Wroher's Abſence, and that it was his. Intent Cen. 306. 

n preſerve the Poſſeſſion againſt Strangers, for 

With: Kea ſon, one. Brother ſhall not have a 
Mrd anceſter. againſt the other. And the | 

r is the. fame, if. there be diverſe De- | 

Wicents, or if the eldeſt Brother enter into 

burgh Eng. Land. | 1 orb 

If one Parcener enter generally, and take 243. 

e Profits, this ſhall be accounted the En- Hob. 120 

of them both but if ſhe enter ſpecially, 

uming the.. whale „ and taking the 

hole Profus,. ſhe is. an Abator, and yet if 

ſeis Me die ſeis d, the. other ſhall enter; but if 

ye make a Feoffment of all, and take back 

t Eltate in Fee, and die ſeis d, the other | 

avi0gu't enter, for, the, Feoftment deſtroys tha = | 

Wony... a ee 


And 


24. 


N. n Caf | 
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And in the Caſe above, if the elder Son Mike 
had entered firſt, or if the Father had made Mlul 
a Leaſe J. and the younger Brother had dif. nt 
ſeiſed the elder, and die ſeiſed, the Entry Ma 
af the Elder had been taken away, for fler 
can't be intended, that in 7 Caſes the younger ce 
Brother affirm d the Title of the Elder, or e. br 
tred to preſerve it when he diſſeisd him to ht 
enn Uſe. if the younger Son's Feoffee die fat 
ſeis d, the Deſcent takes away the elderBro- 
ther's Entry; ſo if a Stranger abate, and 
N Brother diſſeiſe him and die 


If Ten't in ſpecial T. have Iſſue a Daugh- 
ter, and take a 2d Wife, and have a Son, 
who enters after his Death, and dies ſeis d, 
this bars the Daughter's Entry, for they 
- claim not by one Title. | 
)2.Wats, \ An () Uſurpation by one Parcener aſte 
Partition puts not the other out of Poficſh 
on. If Parceners can't agree to preſent, ti 
Church is not Litigious, jo that the Ording 
| may Juſtify refuſing the Clerk of either, and ſs 
Vid. Wats, the Church to lapſe, but he muſt take the On 
| the Eldefi. If the youngeſt Son wer 
- _ * found Heir on a Writ of Diem Clauſit Ex 
Vid. ſupra, termum, the otlier — no Remedy. 5 Whet 
two'Partons preſented by one Patton, 1 
in Debate for Tythes, no Hndicavit lies; tit 
Reaſon of all theſe Caſes is, becauſe th 
Parties claim by one Title. 
244 One ſeis d in Fee leaves two Sons, Bi 
ſtard Eigne, Mulier Puiſne, the Baftuf 
claims as Heir, and dies ſeis d, and the Lan. 
deſcends to his Iſſue, the Ri ght of the - | 
TA 
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b, or any othet Heir lineal or collateral is 
u kemedileſs, whether the Deſcent were of an 


loberitance lying in Grant or Livery, and 
whether the Mulier, Cc. be of full Age, or 
in Infant, or Feme Covert; and if the Mu- 
ler leave a Wife Privement Enſeint, and 
the Baſtard die, the Child born ſhall be 
un d; and; the Law is the ſame if the Ba- 
ard become profeſs d; or if he die in his 
Fathers Life, and his Iſſue enter as Heir to 
the Grandfather, and die ſeis d; and if there 
be two Daughters Baſtard and Mulier, and 
the Baſtard after the Death of the Father 
aer with her Siſter and occupy peaceably 
l die, her Iſſue ſhall inherit, and if they 
nake Partition, the Mulier ſhall be bound 
kr erer. For jun eſt aliquem poſt Alor- 
m facere Baſtardum, qui toto tempore Vite 


ny 4s to Baſtard Eigne. ID 
But a Mulier ſhall not be barr'd by the 
Wiliard's dying ſeis d, unleſs the Inheritance 
lelcend ; therefore if the Baſtard leave 2 
Vife Privement Enſeint, and the Mulier 
ter before the Child is born, he ſaves his 
light: Nor ſhall a Mulier be barr'd by an 
cheat to the Lord of the Fee. Nor ſhall 
e Right to an Eſtate T. be barr'd by the 
ſaltard's dying ſeis d. : IVE 
A Mortdanceſter lies not between a Ba- 
ad and a Mulier: And a Baſtard being 
mpleaded ſhall have his Age. 
a Wife have a Child born in Wedlock, 
Ata the next Day after Marriage, no Proof 
Lan" be that it is not her Husband's, if he be 
kin the Four Seas, i. e. in the K. 3 X 
and's 


pro Legitimo habebatur. But this Rule holds; Lev. 410. 


Queen 


Te 6 fol d, that it ſhall be preſum d, that a Oh 


minſter. 


245. 
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much favour'd; becauſe the Canon L 


leis d, bars not the Right of the Mule 
but if the Baſtard — in Aſſiſe again 


land's Juriſdiction, unleſs he have an app, 
rent Impoſſibility of Procreation, as if h 
be but 8 Vears old; bat it has been lately 7: 


born after a Divorce a Mensa & Thoro is 4B 


2 „ unleſs the Contrary be prov d on the «th 


| Nore, That a Baſtard eve! | ſpoken of, 1 
one born before Marriage, whole Mother 
afterwards married to his Father, who is { 


makes him Legitimate, SAT. 

E the Mulier interrupt the Baſtard Pof 
ſeſſivn, or a Stranger do it, and be agree in 
the Baſtard's Life (as hogs er e 
ters to avoid a Fine, and within the firs 
Years he that has * Aſents,)- is thi 
Caſe the Re- entry of Baſtard, and his dying 


the Maher, this avoids the Interruption 
the eg y Polſon * the NMulters 5s 
try. 

"If the Mulier come on the Land by Con 
ſent of the Baſtard, he ſhall not avoid hi 
Poſſeſſion thereby, but if he cut donn 
"Tree, or do any other AR which mult be 
either a Treſpaſs. or an Entry, he thereby 
ayoids the Baſtard's Poſſeſſion, for where an * 
AR may be done lawfully, the Law- wil 
not adjudge it to betwrongful. 

If the Baſtard enter, and XK. ſeiſe lor: Th 
ſuppos d Contempt, &c. of the Baltard, an 5 
he die, and his Iſſue be reſtor d on Petition I bis 
the Mulicr is bart d, for the Poſſeſſion of A. ; 
In he las no good. Right to ſeiſe, = A 


4 


be judg d to be the Poſſeſſton of him in 
whoſe Right he ſeis d. But if after the Fa- 
chers Death the Mulier be found Heir of 
Kt, Service Land, and within Age, and X. 
ſeile, the Baſtard is forec los d for ever; and 
iX. ſeiſe for a Contempt of the Anceſtor, 
and the Vive of the Baſtard be reſtor d on 
bis Petition; for that X. feis'd without 
Cauſe, the Mulier is not barr d. el 

Any Stranger may enter of his own Head 
on a Dils'or, or the Feoffee of Ten't L. and 


can't enter on the Feoffee of an Infant of his 
own Head. 1 nbpobd 3 

Ian Infant be diffeisd, and a Difcent 
alt during his Infancy, yet may he enter. 
But if one die ſeis d, and leave a Wife Prive- 
ment Enſeint, and a Stranger abate and die 
ſid, the Child born can't enter, for he is 
not fo much regarded in Law, becauſe he 
had no Right at the Time of the Difcent. 

if an Infant preſent not to a Church 


Years ſor making a Claim after a Fine, be- 
zin in the Anceſtors Life, he mutt claim 
within them; if he do not claim a Villein 
a into ancient Demeſne within a Year 
and Day, he can't afterwards claim him ; 

aud he ſhall. be barr'd-in-an Appeal of the 
will Death of his Anceftor, if he do not bring it 
within a Year and a Day; Ten't T. diſcon- 

for N unues, Diſcontinuee dies, aud leaves“ an 
ana Heir within Age, Ten't T. abates and dies 


tion eis d, his Iſſue is remitted, and the Infant 
of Ko": enter; if X. die ſeis d, the Infant 1s: | 
hall enen to his Petition; for in theſe, Cie Rep. 38. b· 


lereſt the wrongful Eſtate; but a Stranger 


nithin 6 Months, it ſhall lapſe ; if the five 
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land's Iuriſdiction, unleſs he ha ve an appe 
rent Impoſſibility of Procreation, as if he 

Queen and De but 8 Years old; but it bas been Landy nt 

D. \ J 

Inhabitant: ſolv d, that it ſhall be preſum d, that a Chill 

—— t. born after a Divorce a Mensa & Thoro is 4B; 
- 2 unleſi the Contrary be prov'd on the oth 


Cont + 4 

 Nore, That a Baſtard here ſpoken of, j 
one born before Marriage, whole Mother! 
afterwards married to his Father, who is { 

much favour'd; becauſe the Canon 1. 

makes him Legitimate. 

245. E the Muher interrupt the Baſtard Po 
ſeſſion, or a Stranger do it, and he agree in 
the Baſtard's Life, (as vrhen @ Stranger e 
ter to avoid 4 Find, and within the ft 
Years he that has Right Aſſents, ). In chi 
Caſe the Re- entry of Baſtard, and his dying 
eis d, bars not the Right of the Mulier 
but if the Baſtard recoves in Aſſiſe againſt 
the Mulier, this avoids the Interruption ol 
the: Baſtard's Poſſeſſion by the Muliers B 

try - The} "v4 + i 01 11 2102 
If tlie Mulſer come on the Land by Con 
ſent ef the Baſtard, he ſhall not avoid hi 
Poſſeſſion thereby, but if he cut down 
Tree, or do any other Act which mult be 
either a Treſpaſs. or an Entry, he thereby 
avoids the Baſtard's Poſſeſſion, for where a | 
Ac may be done lawfully, the Law- wil 
not adjudge it to berwrongtul. © - 
If the Biſtard enter, and K. ſeiſe for: 
ſuppos d Contempt, &c. of the Baſtard, anc 
he die, and his Iſſue be reſtor d on Petition 
the Mulier is barr d, for the Poſſeſſion of A 
when he las no good Right to ſeiſe, a 


be judg d to be the Poſſeſſion of him in 
whoſe Right he ſeis d. But if after the Fa- 


Kt. Service Land, and within Age, and X. 
ſeile, the Baſtard is forec los d for ever; and 
if K, ſeiſe for a Contempt of the Anceſtor, 
and the Wſve of the Baſtard be reſtor'd on 
bis Petition; for that X. feis'd without 
Cauſe, the Mulier is not barr . 
Any Stranger may enter of his own Head 
on a Diſs or, or the Feoffee of Ten't L. and 


pet can't enter on the Feoffee of an Infant of his 

e in own Head. a 3 | | a 

| If an Infant be diſſeisd, and a Diſcent 

ye at during his Infancy, yet may He enter. 
but if one die ſeis d, and leave a Wife Prive- 


ment Enſeint, and a Stranger abate and die 
ſisd, the Child born can't enter, for he is 


had no Right at the Time of the Diſcent. 


Han Infant preſent- not to a Church 

- MW ithiz 6 Months, it ſhall lapſe ; if the five 
00 Years for- making a Claim after a Fine, be- 
Isa in the Anceſtor's Life, he mutt claim 
n thin them; if he do not claim a Villein 
be ed into ancient Demeſne within a Year 
my ad Day, he can't afterwards claim him ; 
re al d he ſhall be barr'd-1n-an Appeal of the 
will Path of his Anceſtor, if he do not bring it 
vnhin a Year and a Day; Ten't T. diſcon- 

for M ues, Diſcontinuee dies, aud leaves“ an 
zn Heir within Age, Ten't T. abates and dies 
tion eis d, his Iſſue is remitted, and the Infant 
Kant enter; if X. die ſeisd, the Infant 1s: 


hall eren to us Petition; for in theſe Caſes Rep.58.b--- 


chers Death the Mulier be found Heir of 


lereſt the wrongful Eſtate; but a Stranger 
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d lo much regarded in Law, becauſe he 
246. . 


. ——— as —ñ ñ ß — — S 
= 


: 
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the Law prefers the good of the Church, 
the pablick Repoſe of the Realm, Libet, 
Lite, an ancient Right, and King's Prero- 
gative before the Priviledge of Infancy. 

A Deſcent caft of Land in which a Feme I 
Covert has Right of Entry, ſhall take away 6 
the Husband's Entry, but not that of the 


Wife. or her Heirs after his Death ; but if ft 
the Woman had Right of Entry, before (he WM 

married, and being of full Age, had marri- 
ed, the Deſcent caſt during the Coveruue WM” 
had bound her. If a Rent be reſerv'd on 4 
Feoftment, and if not paid in a Month, tobe {W*?* 
doubled: An Infant neglecting the Pay- 1 
ment ſhall not forfeit: any Thing, but a 7 
| Feme Covert thall, for the Statute Von cur- * 
Miert. ca. 5. rent uſuræ, Cc. extends not to a Feme Co- wr 
| vert. | | | 
247. Four ſorts of Men may be ſaid to be Ne 10 
Compos, 1. An Ideot that is Non oa . 
from his Nativity. 2. One made ſuch by \W 
Sickneſs. 3. A Lunatick gui aliquands r 
gaudet lucidis intervallis, who is Non Compts * 


only for the Time while he wants Under- 
ö ſtanding. 4. One that is drunk, who 1 
| never favoured in any Caſe, ſed omne crimen 
{ ebrietas incendit & detegit. If any of the 
three firſt be diſſeis d, a Diſcent bars theit 
Entry, for they can t in civil Cauſes diſable 
themſelves, for which Cauſe, if they reco- . 
ver their Memory, they can't in the Cours 
of Common Law avoid — Conveyance 
| made by them during their Infirmity, jor 
a Matter of this Nature is moſt Proper to bei, 
left to the Conſcience of 25 of Equity, but i 
Seems againſt natural Fuſtice to put fuch 10 
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i recovering their Memory wholly without Re- 
medy, who were impos'd upon when they wanted 
" WH Under/«n4ing. K. on an Office, finding a 
Perſon, an Ideot or Lunatick; may avoid 4 Rep. 126. 
Conveyances made by them in Paz, but J 
dot thoſe of Recoid, and ſo may their Heirs 
ter their Death. And in criminal Cauſes 
they may diſable themſelves. | 

The Heirs of one perpetually Non Compos, 
may avoid a Deſcent caſt in the Life of ſuch 
Anceſtor by Entry or Action; ſo they may 
zoid a Feoffment made by them or a Luna- 
ick; and ſo Note, they have Remedy as 
Heirs, which the Anceſtors had not; ſo if 
Father diſſeiſe Grandfather and make a 
feoffment without Warranty, and Grand- 
father, and Father die, the Son may enter, 
tho the Father could not. There are two 
ſointenants,. one for L. the other in Fee, 
the Heir of him that has Fee ſhall have 
1 Waſte, tho the Anceſtor could not. 

An Infant diſſeiſes 4. and makes a Feoff- 248. 
x {nent to B. who dies ſeis d, the Infant being 
within Age, the Infant enters upon his 
Heir, 4. may enter upon him; ſo, if a 
Dis or make a Feoffment on Condition, 
coffee dies, and Feoffor enters for a Breach, 
e Diſs ee may enter upon him. 
If a Diſs or be profeſs d, the Deſcent to 
his Heir takes not away the Entry of the 
feoffee, for it is originally owing to his 
Wn Act, but the Heir of one profeſs d 
hall have his Age. If the Ten't to a Præcipe 
Nome profeſs'd, or reſign, Cc. the Writ 

ates not, but if he be depriv'd it ſhall. 
| | Leſſee 
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249, Leſſee T. is ouſted, and he in Rev'n dif. 
ſeis d, Diſs or dies ſeis d, yet may Leſſee 
enter, for by it he defeats not the Freehold 
h Vid. that deſcended. So (4) if Grantor of three 
Wats, 85. Avoidances uſurp the firſt Turn, this putz 
not the Grantee out of Poſſeſſion. 

If one diſſeiſe another in Time of Wy, 
which is call'd Occupation, and die ſeisd 
alſo in Time of War, Dils' ee may enter; 

and if one preſent wrongfully to a Church 
in Time of War, he does not put the Patron 
out of Poſſeſſion, tho the Inſtitution were 
in Time of Peace. It 1s ſaid to be Time of 
Peace when K. s Courts are open. 
250. It a Body Politick die ſeis d of Land, to 
| which I have a Right of Entry, and the 
Land go to his Succeſſor, yet I may enter, 


Fe "Of Continual Claim. 


IF Diſs'ce make continual Claim unto the 
Lands, whereof the Diſs or or his Donec 

er Feoffee is ſeis d, or he in Rev'n or Remt 
make continual Claim upon the Alienee c 
a particular Ten't guilty of a Forfeiture, 
before a Deſcent caſt, they ſave their Entry 
thereby notwithſtanding the Diſcent. lt 
Ten't T. or by Execution be ouſted, and he 
in Rev'n diſſeis d, yet may he in Rev'n en- 
ter to avoid a Diſcent or Collateral Warrin- 
ts or he may recover in Aſſiſe, and yet his 
ntry is not lawful to take the Profits: And 
ſome ſay that Leſſor L. may do the fame. BW 
251, If one make a Leaſe L. Rem'r L. Rem t in WF 
Fee, and Ten't L. forfeit, and he in Remt . 
L. claim, and Alienee die ſeiſed, and 5 
1 ; 


| 
| 
| 
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tein Rem'r L. die, he in Rem'r in Fee may 
nter, for he could not enter before the De- 


ee ent was caſt; fo if the Father having 
d aim'd before a Deſcent caſt die, his Son 
© fall enter: But if be in Rem'r L. or An- 
ts Wftor claim, and die before the Deſcent, this 


res no Advantage to him in Rem'r in Fee, 


t to the Heir, for the Claim of another 
ball not avail one that might have claim d 


9 


imſelf, and did not. 


there be two Joĩntenants and one claim, 
on Wd die, the other ſhall enter: If Ten't 7. 
ere ich Warranty, have Judgment to recover 
of value, and die without Iflue before Exe- 


tion, he in Rem'r may fue Execution: If 
10 WS i2niory be granted for L. Rem'r in Fee, 
the Wi Grantee L. die, he in Rem's in Fee (hall 
ea per que Servitia. 
forfeiture of a particular Eſtate is either 
Matter in Pazs, or of Record; a Forfei- 
e in Pais is of Things that lie in Livery, 
ten a greater Eſtate paſſes than the Ten't 
i folly make, ct! gram the Rev'n or 
ur is deveſted. If Ten't L. and Rem'r 
an for L. join in a Feoftinent, both their 


ure gates are forfeited. If Rem'r Man for L. 
nitrile Ten't L. and make a Feoffinent, this 
Wits the Right of his Rem'r. If K. s Ten't 
d bei a J. make a Feoftment, the Solemnity of 
en; Livery, tending to the K. s Diſheriſon, 
+ korfeiture, tho the K. s Eſtate can't be 
t i ed. But no Grant by Decd can for- 
A Things lying in Grant. oh 
„„ Wortature by Record is, 1. By Alienation, 
r 1 Fine and Recovery, whether it deyeſt the 
* 'u ot Rem t, as in caſe of Things lying 
in 
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25A 6. 


$36 


yer, 
90, 5. 


Go. Lit. 
229. a. 


1 Ro. 622. 


2352. 


| 8 covenoully to the Ditheriſon 
1 fait, in an Action of Waſte doneÞ 


Default, he has no Remedy, but if he nere ſu 


num d in the Writ ; if he were not ſummon 


ſon done. 


Of Continnal Clasm. 
in Livery, or deveſt them not, as in caſe 
Things lying in Grant. But a Deed imo“ 


cauſes no Fot feiture, beraaſe the Deed it (M® 
#hich-waket the Conveyance, is inceriy Matt 


in Pait, thi it „ afterwards recorded, © 
2. By Claiin, either expreſs, as wh; 
Ten't L. claims Fee in Court of Record, 
Leſſee J. brings Aſſiſe; or unply'd, as uh 
Ten't L. joins the Aliſe on the meer Rip 
or Leſſee 7, loſes in a-Precipe, and btif 
Error for Error in Proceſs; for (4% 40 
of Erro to reverſe à Recovery of 2 Freebold! 
Jor the Ten t of the Freehold only, and therdh 
it is 4 Forfeiture for Leſſee V. to bring it; 
that where Leſſee V. is ſummoned, and liſe 


mon d, and did appear, he might have ple 
in Abatement that no Tent of Freebold; 


Juppoſe' that he might haut an Action groin 
on the Deceipr, 5 

3. By affirming the Rey'n or Rem r to 
in à Stranger, as praying in Aid of, or 
totning to the Grant of a Stranger, ( but! 
Ten ſhall not forfeit his Eſtate by atto 
ing in Pait,) or by confeſſing the Action 
a (aſ proviſo brought by a Stranger, ot 


im in 'Rey'n or Rem'r, or by pleading 


Stranger, or by actepting a Fine of 8 vt 
ger ſur conuſans de Ardit come cen que 1 4 


Evety particular Ten't may forfeit, s 
ther for L. T. or by Execution, as J 
by statute- Merchant, Cc. and Ten 


Fs : 


—— .  _——— — ——— — 2 ,. 


—— 
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le ge, and Leſſee to him and his Heirs for Life 
oli; J. S. If Tent L. make a Leaſe for B. s 
4 lie, or on Condition, and B. die, or the 
condition be broken, yet the Forfeiture 
rains. 
"UI If one have Cauſe to enter into divers 
ends in the ſame County, an Entry into 
e in the Name of all to which he has a 
Macht of Entry regains the Seiſin of all in 


y one Parcel, regains no more than that 
ane Parcel: And if ſeveral Actions be requi- 
e, as if one diſſeis d by two ſeveral Diſs'ors, 
„one Dils'or, and he leaſe to three ſeve- 
17 ally for L. there muſt be ſeveral Entries: 
. Put if he leaſe to many ſeverally for Years, 
„ekntry will be ſufficient ; ſo if I be diſ- 


. of ſeveral Parcels of Land by the fame 
wo. Ferſon at ſeveral Times, or if ſeveral Parcels 

if Land be ſubje& to one Condition, one 
* Entry is ſufficient for all ; but if the Con- 


er ons be ſeveral, theſe mult be ſeveral En- 
bus. Tbo Livery within View be good, 
et a Claim within View where a Man may 
ater without Fear, is not. Livery of Par- 
l of Land in the Name of all in the ſame 
ounty, paſſcs all. 
If he who has a Title to enter, dare not 
nter for Fear of Battery, Maiming, or Death, 
he go as near as he dares, and claim the 
nds, he has preſently by his Claim ſuch a 
fin as if he had entred indeed, tho' he ne- 
er had any Sciſin before. But his Fear mult 
oncern his Perfon ; for the Fear of the burn- 
ot his Houſes, or Loſs of his Goods, is not 
ficient, The Fear of Impriſonment, or 
May- 
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Supra, 285. 


253. * 


the ame County; but a general Entry into 


254. 


2 Inſt. 483. under ſuch Fear; but the Fear of Battery is 
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a Claim equivalent to an actual Entry, but 


dict, if the Jury find that the Diſſeiſee di 


had Evidence to prove the ſame. 
ken as much for one's Advantage as an En 


enable one to bring an Aſſiſe, & c. yet it thal 


as near to the Land as he dares, and claim 


0 F Continual Claim. 
Maybem, is not only ſufficient to make ſuch III 


will alſo avoid a Deed executed by a Man 


not ſufficient in the latter Caſe, but in th 
firſt it is, for the Re-continuance of an antie 
Kighe is favour d in Law. In pleading. f 0 
jun Cauſe of Fear muſt be thewn, and 
muſt be no vain Fear: But in a Special Ver 


not enter for Fear of Corporal Hurt, this! 
fufficient, and it ſhall be intended that the 


Such an Entry in Law, tho it ſhall bet 
try in Deed as to avqid a Warranty, or te 


not be ſo to one's Diſadvantage ; therefore 
ſuch an Entry by the Plaintiff in Aſſiſe abat 
not the Writ, but he ſhall recover Damage 
from the Beginning. 
Continual Claim is well made, tho it be 
made but once, when the Diſſeiſee approaches 


in or out of View, but if he dare he mull 
enter; yet a Claim within View reduces 
Freehold in Law to an actual Freehold, tho 
he that makes ſuch Claim be not afraid td 


enter. 3 k 
A dying Seis'd and Deſcent within a TA 
and Day after Claim made, takes not awayWhat 


the Entry of him that claim'd, tho there b. 
never ſo many Diſſeiſins, Alienations, ct 
Deſcents within that Time, and tho it wert 
not made till many Years after the Diſſeiſi 


but at Law a Deſcent caſt within a "ou 8 Pre 


Of Cont innal Claim. 
Dy after the Diſſeiſin barr d the Diſſeiſee 


teen alter d by 32 H. 8. 33. Since which Sta- 
me n0 dying ſeis d within frve Tears after the 
Diſſeiſin takes away an Entry, and conſequently 
the Ten ti dying ſeis'd within five Tears ajter the 
mtinual (Claim, takes not away an Entry, becauſe 


l 5 he Ten't's continuing in Poſſeſſion after the con- 
e Claim amounts to a new De ſſeiſin. 


In the Computation of the Year and Day, 
e Day on which the Claim was made is 
e firſt ; and at Law you could not have 
ken ſecure unleſs you had made a new 
aim withio the firſt Year and Day, and 


Eon. 
r toll The Year and Day is in many Caſes the 254. b. 
hall Iime limited by Law, as Non- claim for that 


me after a Fine did at Law bar all Parties, 
ſuch Non claim after final Judgment in a 
it of Right till does; fo a Villein fled to 
dient Demeſn, and not claim'd by the 
d in a Year and Day, can't afterwards be 
8d by him: If a Man wounded die not 
Within a Year and Day, it is no Felony: No 
ccution can be ſued after the Year and Day 
Real or Perſonal Actions without a Scire 
Wigs, © 


id te 

ſeis d in Tail, immediately after ſuch 
YearWGlaim he becomes ſeis d in Fee, for his Oc- 
aw hauon after it is a Dils'1n : And the Diſs'ee 


olen as his Diſs'or continues his Occupa- ' 
u after Claim made; ſo often may bring 
weleFelpais : He ſhall recover Damages for the 
eiſin Wit Entry without any Regreſs, but after 
r andrels he (hall in Treſpaſs with a Contina- 
a Q 2 ando, 


not making continual Claim; but this has 256. 


If the Ten t on whom ſuch Claim is made 256. l. 


Of Coniinual Claim. 
ando, recover Damages for all the mean Oe. 0 
cupation. : b 
257. Or he that makes ſuch Claim may have 
an Action on the 5 K. 2. 7. and ſuppoſe that 
his Adverſary entred where his Entry Was 
not given him 8 and in ſuch AQion 
he ſhall recover Damages and Coſts for the 
firſt Entry, but not for the mean Profits, 
tho' he made Regreſs. And if his Adver- 
ſary occupied the Tenements with Force and 
Arms, or with a Multitude of People when 
he claim'd, he may have a Writ of forcible 
Entry, and recover treble Damages. 
One may commit a Force, three or more; 
a Riot, Rout, or unlawful Aſſembly ; how 
many make a Multitude is not determin d. 
but it is left to the Judges Diſcretion. 
This Writ of forcible Entry is grounded 
on the 8 H. 6. 9. and recovers treble D. 
mages and Coſts as well for the mean Occu- 
pation as the firſt Entry; it lies for an En 
try by Force, or peaceful Entry and forcible 
Detainer, or forcible Entry and forcible De 
tainer.: But there mult be actual Force, and 
not ſuch as the Law implies in every Trl: 
paſs, Reſcous and Diſs'in. Unuſual We 
pons,or unuſual Number of Servants, Threat 
.or Violence, make.Force : All that go te 
make a forcible Entry are guilty, tho on 
only uſe the Violence. | 
258. ontinual Claim made by a Servant ot 
his Maſter is good, if. he enter into a Part ang 
claim, &c. or if the Maſter ſay that he dare 
not go to any Part of the Land, nor approac 
nearer than to D. and command his Servan 
to go to D. and claim, and the Servant : 


Of Continual Claim. 


Fear, for he doth as much as he was com- 


re nanded to do, and all that his Maſter durſt 


at Wo ought by the Law to do. 

But if the Maſter be in Health, and com- 
mand his Servant to go to the Land and 
caim, &. in this Caſe a Claim made by the 
Grvant as near as he dares is void, for he 


much as the Maſter durſt have done. 


he command his Servant to go and claim for 


lorem, and the Servant go as near as he dares 
zou Reaſon of Fear, Cc. this is ſuffcient tho 


he Command were to go to the Land; and 
t regularly when a Servant: does leis than 
be Command, his Act is void; for where 4 


une f:; and if the Servant do as much as it 
«9 be preſumed his Maſter would have done 


gem; when a Servant exceeds his Maſter's 
<=M it is void only ſo far as he hath 
kceeded, 

A Recluſe, who by Reaſon of his Order 
not go out of his Houſe, ſhall al ways ap- 
a by Attorney in ſuch Caſes where others 
lt appear in proper Perſon. 

If a Man impriſon d be diſſeis d, and a De- 
ent caſt while he is in Priſon, yet may he 
Per; for by Intendment of Law one in 


"roacOilon is kept fo cloſe that he has no Intelli- 
wy ce of Things done Abroad, but if he were 
an 


Q 3 at 


does not do all that is commanded, nor 1o 


But if the Maſter be ſick, or a Recluſe ſo 
that by Reaſon of his Order he can't go, and 


lan ts ſorc d to make uſe of a Servant, he is 
we favoured than one who is able to do his om 


nf it ig ſufficient, for impotent ia excuſat 
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-M 6, this is ſufficient, tho the Servant had no 


259. 


% Of Contiuual Claim, 
at large when diſſeis d, a Deſcent during hi 
Impriſonment binds him. 

Alſo if one in Priſon, againſt his ow 
Conſent, without Covin, be outlaw d, h 
ſhall reverſe it by Writ of Error; but being 
Matter of Fact, he can't by Reaſon of it aycj 
the Outlawry, by Plea, unleſs in Caſe of Fe 
lony, for there in ſavorem vita he may plea 
it; and. when the Defendant comes ont 
Capias utlagatum, &c. he may by Plea rever 
the ſame for Matters apparent as in reſpe&c 
a Syperſedeas, Omiſſion of Proceſs, Cc. By 
quere if this can be done in another Term, 

Alſo if one in Priſon loſe his Lands 
Detaiili in a real 3 ſna il avoid it b 


a Writ of Error; but he can't have a We 
of Deceit, becauſe the Summons was la * 
ul. 

260. Records are legally the Memorials of Cour ¶ dot 

of Record, which hold Plea of Actions 21 . 

armis, or where the Debt or Damages amounſW"s 

20 40 5. or more, and proceed according ti» 

Common Law; and ſuch Courts are create: 

by Parliament, Letters Patents, or Preſctighf \ 

tion; but the Rolls of other Courts proceei con 

ing by other Laws are not Records. The dete 

| can be no Averment, Plea or Proof againfſſ®le 
| a Record; and if it be alledged and deni Wit 
j it ſhall be tried by it ſelf only. The Rec. l. 
| is in the Judge's Breaſt during the Term, 4 
i alterable ; but after the Term, it is in g=. 


| Roll, and admits no Alteration, Averm * 
| or Proof io the contrary. Null tiel Recogſ®*! 
can't be pleaded to Letters Patents plead 
and ſhew'd forth, Won conceſſu may. 5 


aw 
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Of Continual Claim: 
One in Priſon may on Motion be brought 
to the Bar, and either muſt anſwer accord- 
ing to Law, or elſe, the ſame being record- 
al, the Law ſhall proceed againſt him. 
If one out of the Realm be diſſeis d, and a 
Deſcent caſt, yet his Entry is not barr d, 


But if he were diſſeis d before he went be- 
ond Sea, his Entry is taken away by the 


lud. To be infra quatuor Maria, is by Con- 


ir its Dominions; yet a Man may in Truth 
be infra quatuor Maria, and yet out of the 
Realm of England. 


not by Writ of Error avoid a Recovery in 
2 Precipe, becauſe he may have a Writ of a 
higher Nature; but he may avoid an Out- 
Ian for otherwiſe he would be without 
emedy. E WRES | 2 

Matters done out of the Realm of Exgland 
toncerning War, Combat, or Arms, ſhall be 
determined by Civil Law before the Conſta- 
ble and Marſhal, and the Tryal ſhall be by 
Witneſſes or Combat, Ny 

Inany Action if the Defendant alledge, that 


Ws Ligeance, the Plaintiff may reply, that he 
ms born in England in ſuch a Place, within 
le K.'sLigeance ; and hereupon the Jury ſhall 
echarg d, and on Evidence that he was born 
in France, Cc. they ſhall find that he was 


Q 4 that 


whether he were in the K.'s Service or not.: 


ſcent. Tho altum Mare be not within 
the Juriſdiction of Common Law, yet the 
n of England is within the Realm of Eng- 


ſruction to be within the Realm of England 


It ſeems that one out of the Realm ſhall 


the Plaintiff is an Alien born in France out of 


261. 


born out of the X. s Ligeance: On Evidence Supra, 187. 
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Co. 47.6. 
Hob. 11. 


And in ſuch Caſes in a Special Verdict th 


in the ſame County where it is enquired of, 


Of Continual Claim. 


that he was born in England or Ireland, Gt 
they ſhall find that he was born within thi 
K.'s Ligeahce. So if one plead in Avoidanc 
of a Fine that he was out of the Realm in 

at the Time, the adverſe Party may alledg 
that he was in England at ſuch a Place, ang 
thereon Iſſue ſhall be joined, and then on Ex 
dence he may prove that he was out of th 
Realm, &c. which the Jury ought to find 


Inry may find that he was born beyond & 
or was beyond Sea at the Time, Cc. 
Adhering to the K. s Enemies without 
Realm, was Treaſon before the 25 E. 3. an 
triable in England, but the Adherency mu 
of Neceſſity be alledg'd in ſome Part of Eng 
land. Now by 32 H. 8. 2. Treaſon out ff 
the Realm ſhall be enquired of, tried, an 
determined in the X. Bench, or before Co 
miſſioners in ſuch County as the X. ſhall a 
point, in fuch Manner as if it had been do 


In an Action of Covenant on a Charte 
party made at Thetford in Norfolk, or 2 
other Part of England, if an Iſſue be take 
concerning the Performance of a Matter q 
venanted to be done beyond Sea, it ſhalll 
tried. at Thetford, &c. where the Action 
brought, becauſe the Contract took its O 
_=_ there by making of the Charter- patij 

ut generally where the Contract and the Pei 
mance thereof are to be both out of the Realm, 
can't be tried at Common Law, except in . 
of a Bond, which (being of bo turn 
ture, taking its Comrſe, and binding according 
the Common Law) tho it bear Date in af 


rele 
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jen Country, as in Bourdeaux in France, 


Neceſſity be laid in ſome Place of Eng- 
lad, as in quodam loco voc ato Bourdeaux in 
ce, in Mington in Comitatu Middleſex; 
jor is it traverſable whether there be ſuch a 
ace as 1ſlington. 

One out of the Realm never could be 
und by Non- claim on a Fine. 
A Feme Covert, and he in Rev'n or Rem'r 
na State of Frechold, were barred at Law. 
the Non-claim of the Husband, or of the 
urticular Ten't within the Year and Day: 
ter a Fine levied :. To prevent which Miſ- 
lief the 34, E. 3. 16. was made, which or- 


v Bar ; and a Feme. Covert and he in Rev'n- 
Rem'r are expreſly provided for by 4 H.7. 
which makes a Fine. levied. with Procla- 
tions a Bar to all not claiming within five 
ars; but if a Fine be levied without Pro- 
ations, the ſajd.Statute of Non- claim 
Wi! exicuds to it; and Non-clatm within 
Year and. Day after: final. Judgment in a 
nt.of Right, is ſtill a Bar to all, for the 
Id Statute of Non- claim does not extend 

It, 

Ita Dilgee. bring an Aſſiſe, and the Jury 
id tor him, and the Juftices will be ad- 
till next Aſſiſe, and in, the mean Time. 
s or die, it ſeems that the Entry of the: 


lin dount to a_Continual.Claim : So if Ten't 
a HY Dower alien with. Warranty, and the 
reifer bring a Writ of C4 proviſo, and hang 


25 ing 


my be tried here; but (becauſe the Venire for (. 
1 muſt be jrom ſome certain. Place) it mult 26. 


in d that Non claim on a Fine ſhould he 


bee. is not taken aʒuay, for the Suit did 
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262. 


263. 


M46, 


ex, Parſon die, and 


26+. 


Of Continudl Claim. 
ing the Plea, the Ten't die, yet ſhall not th 
Heir be-barr'd or rebutted by the Warrany 
for the Pracipe amounted to a Continy 
G 75128 

An Appeal or Aſſiſe are ſaid to be: 
taigud, when they are ſet in ſuch One 
that the Defendant is enforc'd' to anſwe 
thereunto; and they are arraign d in Frau 
but enter d in Latin; but no Man is faidt 
be arraign'd, but at K. 's Suit. 

If an Abbot, or Mayor of a Corporatio 

ore there be a Succe 

fore Stranger enter into the Lands, Cc. 
a Deſcent be caſt, yet the Succeſſor may eiſiſt u 
Wa for. tho the Stranger by Entry 
aim to him and his Heirs did gain ti 
Pee, 2 inaſmuch as the Act of God w 
the Cauſe that no Claim cou'd be made, 
ſhall not prejudice the Succeſſor : And f 
the ſame Cauſe the Succeſſor may pteſen 
notwithſtanding an Ulurpation of a Chun 
in time of Vacation. | 

A Grant made to or by a Body Polit 
during the Vacation of the Headſhip is vol 
nor can they ſue till they have a Head; b 
if a Leaſe L-be made, Rem'r to the My m 
and Commonalty of B. there being no May 
at the Time, tis good, if a Mayor be ch 
ſen during the particular State. 


Of Releafes. . tif 
R Eleaics, of all the Right which one! 


in Land, are, commonly made in lu 
Form: Noverint #niver fi per Præſentes mt 
er B. remiſiſſe, relaxaſſe, & omnino de me 0 


redil 


Of Releaſes... 


b meis quietum clamaſſe ; vel ſic, pro me. 


+ leredibus meis quictum clamaſſe C. de D. 
tum jun, titulum, & clameum que habui, ha- 
1, vel quoviſmodo in Juturum habere potero, de 
Vin uno Meſſuagio cum pertinentiis in F. &c. 
ue, The ſaid three Words remijiſſe, relaxaſ- 
& quictums clamaſſe, are of the ſame Effect; 
nd there be other Words of Releaſe, as re- 
neiare, acquietare ; ſo if a Leſſor grant to 


ſent, this is a good Releaſe, 
Releaſes are either expreſs, which muſt be 


r without Deed. As if the Lord diſſeiſe the 
ent, and make a Feoffment in Fee, or Diſs ee 
eile Diſs'or's Heir, and make a Feoffment 
Fee: This is a Releaſe in Law of the Seig- 


id Action of the Diſs'ee in the ſecond. 


h accepts thereof, this in Law releaſes the 


on; but the Duty remains, for which 
may retain, &c. 


marry the Obligor, or if an Infant at 
make his Debtor Executor, this is in Law 


it, which an Act in Law never works. 


ne It a Diſs'ce releaſe to his Diſs'or's Leſſee L. 
n lus Right is gone for ever; but if he diſkite - 
Diſsor's Heir, and make a Leaſe L. his 

ent is releas d but during Leſſec's L. for a 
al Releaſe < 


is Leſſee that he ſhall be diſcharged 'of the 


hy Deed ; or implied, which may be with + 


ory in the firſt Caſe, and both of the Right - 
If an Obligor make the Obligee Executor, 
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4 


If there be two Feme Obligees, and one f 


Releaſe ; for as the Law gives him Power to 
de an Executor, it gives his Executor, the 
me Advantages with others. But if a Feme - 
ccutrix marry a Debtor, this is no Releaſo, 
It if it ſhould be one, it would be a Dev 
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Releaſe in Law is more favourably taken 
according to the Parties Intent, than an ex 
preſs Releaſe in Deed. | 
265. The Word Kight in its general Significa 
tion includes a Title, for which there is ng 
Remedy by Action but by Entry only. 
Thoſe Words in Releaſes, que quoviſmod 
in futurum habere potero, are void, for a mee 
Poſſibility can't be releas d, therefore if th 
Son ſhould make ſuch a Releaſe to his Fa 
ther's Diſs or in the Father's Life, yet migh 
he enter after his Death, unleſs there were 
Clauſe of Warranty in the Releaſe. If Fa 
ther diſſeiſe Grandfather, make a Feoffment 
and Father and Grandfather die, the Sor 
may enter, but if there were a Clauſe c 
Warranty he ſhould have been barr'd. 
A Right to a Rev'n or Rem'r may be pre 
ſently releas d, for one may have a preſen 
Right to them, the it can't take Effect 1 
Poſſeſſion, but in futuro. Husband makes 
Leaſe L. and dies, the Wiſe may releaſe he 
Right of Dower to him in Rev'n, (becaiſ ate 
ſhe can't recover her Dower againſt the Leſſee I but 
wit hout binding his Rev'n) yet (he has no pr ka 
ſent Cauſe of Action againſt him. Pot 
A bare Authority can't be releas'd, ther * 
fore the Executors to whom one deviſes thi un 
they (hall ſell his Land can't releaſe to H fa 
Heir; fo if ceſtayque Uſe had devis'd that H fro 
Feoffees ſhou'd ſell the Land, and they h La 
made a Feoffment over, yet might they hay « 
{old the Ute. | 
But tho theſe Powers in Strangers cant I by 
Vid. ſupra, releas d, yet. a Power of Revocation in I tot 
522. Feoffor, Cc, may. | * 


Of Releaſes. 


nll If the Plaintiff releaſe all Demands to the 
bil in the Queen s- Bench and afterwards 
judgment be ren againſt the Principal, 


xecution may be ſued againſt the Bail; for 
nd is the Q.'s-Bench when the Proceeding is by Bill, 
the Bail are not hound in à certain Sum to: 


ov Plaintiff, but only undertake that the Deſendant 


eel ſhall pay the Condemnation- Money, or render his 

Budy to Priſon, ſo that they are but in nature of 
Jailors to the Defendant ; Te in the Common- 
Pleas the Bail are bound to the Plaintiff in 4 
rertain Sum So if the Conuſee of a Statute 
releaſe to the Conuſor all his Right to the 
Lnd, yet may he ſue Execution, for he has 
no Right to the Land, but only a Poſſibi- 


hiy. 

ke ularly none can take a Releaſe of a 
bare Right to Lands unleſs he have a Free- 
hold in Deed, or in Law, or a Revn or 
Rem'r in Fee, Tail, or for L. veſted in him 
at the Time of the Releaſe ; yet it is not ne- 
ceſſary that ſuch Rem'r or Rev'n be immedi- 
ately expectant on the Eſtate in Poſſeſſion; 
but if the particular Ten't be diſſeis d, a Re- 
kaſe to them in Rev'n or Rem'r during the 
Poſſeſſion of the Diſs or, is void. 

The Vouchee having enter'd into the War- 
unty, and the Ten't to a Præcipe notwith- 
ſanding he has alien d, may take a Releaſe 
from the Demandant, for they are Ten'ts in 
y hal Liv as to him, and it is preſumed that they are 
hay much concern d to anſwer his Action as if 
they were Ten'ts indeed. An Annuity payable 
by the Parſon, may in Vacation be releas d 
tothe Patron, jor he is the only Perſon, who 2 
the Temporal Lam has then an Intereſt in t 


hurch; 
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church: But it ſeems that a Releaſe to the 
Ordinary only is not good, becauſe it 1s a Ml nc 
Temporal Thing. One Leſſee J. may take MW di 
a Releaſe of another, as if ſuch Leſſee be Ml m 
ouſted; and Leſſor diffeis'd, and Diſs or make ¶ rec 
a Leaſe V. the firſt Leſſee may releaſe to the M thi 


ſecond : But a Diſs ee can't releaſe to his 
Diſs'or's Leſſee T. but to his Leſſee L. he may, 


A Feme may releaſe her Right of Dowe to 1 
Guardian in Chivalry, becauſe a Writ of fen 
Dower lies againſt him, and the Heir (hall Hei 
take Advantage of it. | rem 
There is us Proprictatis, and jus Poſſeſſuni, WM inſe 
and he that has both is ſaid to have 7% Du-M Age 
plicatum, or droit droit; the Diſs ee has the 10 Hei 
the Diſs or the ad, and if Diſs ee releaſe to Hi. 
him, he has both; Regularly when a bareWikeſ 
| Right is releaſed to one that has jus Poſe by / 
nis, and afterwards another by a mean Title It 
recovers the Land from the Releaſee, the Right Diss 
of Poſſeſſion draws the naked Right with it hn 
and leaves no Right in the Releaſee; as if 4Weof 
diſſeiſe the Diſs'or's Heir, and the Diſs ee len 
leaſe to A. and then the Dits'or's Heir entenſitilec 
upon 4. or if Diſs ce diſſeiſe the Diſsor Wer 
Heir, and make a Feoffment, and then then, 
Diſs'or's Heir enter upon the Feoffee; in bot cer 
Caſes the meer Right is, together with th G 


Poſſeſſion, veſted in the Heir of the Diſs or 
who by his Entry wholly defeats the Eſtate 
of the Releaſee, or Feoffee; for if the nake 
Right ſhould remain in them, it wou'd bt 
againſt a known Maxim of Law which wil 
Dye:1.p.7, Not ſuffer a Choſe in Action, (in any exce} 
30. p. 208. the K.) or a bare Right to be transferred id 
a Stranger by any Act of the Party whatlof 
ever. Bulfid 


But if Donee in 7. diſcontinue, and Do- 
dor releaſe to the Diſcontinuee, and Donee 
ee, and the Iſſue recover, the Rev'n re- 
mins in the Diſcontinuee; for the Iſſue can 
e recover but the Eſtate T. and the Donor in 
eis Caſe, like the Diſs ee in the former, 
schall not have again what he wholly parted. 
h by his Releaſe, 

ol If Diſs'ee difleiſe Diſs or's Heir, or if a 
off eme having Right of Dower diſſeiſe the 
A ir, and he re-enter, yet their former Right. 
remains : Sd if one diſſeiſe Diſs'or's Heir, and 
i, Miofeoff the Diſs ces Heir apparent of full 
e, and Diſs ee die, and then the Diſs'or's 
Heir enter, &c. yet the ancient Right of the 
tcir of the Diſs ee, Cc. remains, for in all 
theſe Caſes the Right is veſted in the Parties. 
y Act of Law. 

If a Diſs ee releaſe to the Diſs or of his 
Diſs or's Heir on Condition, and it be bro- 
un; or if he diſſeiſe him, and make a 
keoffment on Condition, and enter for a 
re breach, and then the Heir enter, the Diſ- 

ice's Right remain in him; but if the. 
Heir had enter d before the Condition bro- 
rn, the Diſs'ee's Right had been gone for 
rer; ſor the Heir of. the Diſs or 4s not ſubjett to . 
Condition, becauſe he claims not under the Con- 
ance to which it 45 annex d; but by re- conti- 

. his Poſſeſſion wholly defeats all ances 
wade ſince he was diſſeit d. 

The Diſs'or's Heir has the Freehold in 
Law in him before he enters, and a Fine ſur . 

Myſance-de droit come ceo, 1 Conuſance de 
it tanturm, Surrender by Ten't L. to him 
ton Rev'n, Bargain and Sale by Deed inden- 
Bud and enrolłd, covenant to. Rand _ 

| pa 
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267. L. 


made to him in Rev'n or Rem'r ſhall aid 


268. 


his Right in the Seigniory or in the Land 


they ſhew it. 
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paſs a Freehold in Law before Ent 1 
() Moo. Fol. (4) but a Common Recovery veſtt no Freehull 


in Deed or in Law, before Entry or Execution fel 


Jued, El 


If the Ten't in a Precipe ſeis'd in Fee, Hi 
confeſs himſelf to be a Villein to A. and to Mit; 
hold the Land in Villenage of him, by 
this A is actually ſeis d without Entry, fir ” 
= Poſſeſſion of his Villein is thereby become lu Me; 
ofſeſſton. 

The Eftate which makes a Man Ten't to . 
the Præcipe, is ſaid to be the Freehold, not nd 
the Rey'n, Cc. | 

The Releaſe made to the Freeholder (hall, | 


aid him in Rev'n or Rem'r, and the Releaſe 


the particular Ten't, as much as if it were 
made to them, but it ſhall not be pleadec 
by. them, being Privies in Eſtate, unlels 


If two Ten'ts in Common, or ſeveral 
Ten'ts grant a Rent of 40 s. out of their 
Land, and after the Grantee releaſe te on 
of em, this extinguiſhes but 20 s. but 1 
Leſſor L. and Leſſee grant a Rent in Fee 
and the Grantee releaſe to one of em, th 
extinguiſhes the Whole, for it is but ont 
Rent iffuing out of both their Eſtates, bu 
in the other Caſe. there are ſeveral Rents. 

If there be Lord and Fen't, and the Ten 
be diſſeis'd, and the Lord. releaſe to him al 


this ſhall extinguiſh the Seigniory, forth 
Leflee is Ten't to the Lord in Right and Law 
for at Law, if the Dis ces Beatts had bee 
taken, and he had replevy'd them, he migl 


hare compell'd. the Lord to have avow 
upo 
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upon him, or upon the Matter ſhewn, have 
abated his Avowry, and his Heir of Ker. Ser- 
ice Land ſhould be in Ward, or pay Re- 
nel; if he die without Heir, the Land ſhall 
Echeat. And notwithſtanding the Lord 
e iccept Rent of the Diſs or after the Title of 


cheat accrued to him, yet it is ſaid that he 
my have a Writ of Eſcheat, becauſe Rent 
150 be paid by a Bailiff, but if he accept of 
Falty which muſt be done by the Ten t in Per- 
ear avow for the Rent in a Court of 


nd if the Diſs or had made a Feoffment, or 
to his Heir, before the Diſs'ce had died. 


lll, decauſe the Lord had a Ten t in by II 
tle; and if the Diſgee die without Heir, 
nd then the Diſs'or make a Feoffment or 
be ſeis d, and the Land deſcend to his Heir, 
nd the Lord accept the Rent of the Heir or 
era kroffee, he (hall be barr'd of his Eſcheat, 
nefecauſe they are in by Title. n 

4 Releate of a Rent Charge to Diſs ee is 
it Mead, for there is no ſuch Privity between 
le Diſs ee and Grantee, as there is in the 
ſe above, between the Lord and his 
mt being diſſeis d, becauſe the Land only 
 charg'd, | 

by 21 H. 8. 19. the very Lord may avow 
in Lands within his Fee, without na- 
Mng any Perſon in certain: But he may 
ANON! avow at Law if he will. And not- 


ents muſt be obſerv'd, and therefore the 


{ome 


ord, he ſhall be barr'd of his Eſcheat; 
lad died ſeis d, and the Land had deſcended, 
mthout Heir, there had been no Eſcheat at 
4 


handing the Statute, all neceſſary Inci- 


ad muſt alledge eilin by the Hands of 
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ſome Ten't in certain within 40 Years, Ay 

the Plaintiff ſhall have all the Advantas: 

that he had before, as Aid, Cc. Diſclaims 

only excepted :. For he can't diſclaim t 

hold of the Lord, becauſe he avows on n 
Perſon in certain. Tho the Words oft 

Acc be, if the Lord diſtrein in the Land ho 

den, yet if he come to diſtrein, and t 
Ten't drive the Beaſts in the Lord's Vi 

Vid. ſupra, Out of the Land, and he diltrein in oth 

245, Band, yet it is within the Act. 

If Donee or Leſſee L. be diſſeis d, a N 

leaſe by the Donor or Leſſor is good to e 
tinguiſh the Rent, which ſtill continues 

| tween em, in Reſpect whereof the Don 

or Leſſor muſt ſtill avow on the Donee( 

Leſſee for the Rent behind, but nothing 

the Rev 'n paſſes, for the Releaſe can't « 

large the Right of the particular Ten't, vers 

at the Time has no Eſtate in the Land. 

Sd if Donee diſcontinue, and then ti t 

Donor releaſe to the Donee, he paſtes n 

thing of the Rev'n, 'but yet he extingui 

the Rent, for. the Donor muſt avow on il 

Donee ſtill, for if he ſhould avow ont 

269. Diſcontinuee, the Rey'n would by his 01 

thewing appear to be out of him. 1 

If there be very Lord and very Ten't, Nes n 

if the Lord have a Fee in the Seigniory, ar t 

the Ten't in the Ty and the Te 

make a Feoffment, and the Lord releale 

the Feoffor betore he has accepted the Feoliie f. 

for his Ten't, this Releaſe extinguiſkes n 

the Seigniory, for tho the Lord may av0 

on the Feoffor, yet he can't be compelld 

do it, nor is the. Feoffor Ten't iu Right 


4 
u thy 
van ö 
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e Lord. And if the Feoffee give the Lord 

Notice, and tender all' the Arrears, he ſhall 

ompel him to avow upon him, it he aroπm 
n any one in certain; he ſhall alſo compel 

the Lord to avow upon him after the Feof- 

rs Death, for the Lord can't ayow on the 

tir of the Feoffor, becauſe nothing de- 

ended to him, and there never was any 

Privity between him and the Lord. But if the 

Lord accept the Rent of the Feoffee before 

tt Law compels him, he loſes all the Ar- 

nis due in the Time of the Feoffor, for 

mer he (hall not avow on the Feoffor, nor 

n the Feoffee, for the Feoffor's Arrerages, 

Ir it may be preſum d that he would not have 
charged the Feoffor, unleſs be paid him all. 
it Arrears, But if he accept the Rent of 
je Feoffee due in his Time, after the Feof- 

rs Death, or of Ten't that has — 

i Meſne, he ſhall not loſe the Arrears due 

In the Time of his former Ten't, for the- 
aw compell'd him then to accept em for 
en'ts. 

A Writ of Cuſtoms and Services lies not 
wank a Feoffor, becauſe he is not Ten't in 

kight to the Lord, and if the Lord diſtrein 
r Rent, and a Neſcous be made, an Aſſiſe 


i 
SN 
u 
n U 
n | 
01 


t, es not againſt the Feoffor and the Reſcuer, 
, air the Feoffee is Ten't, and the Difreſ 
Te taten, and the Violence done to the 
ale ld on Land in his Poſſeſſon, and an Aſ- 
eon e for Rent it not fo merely -Poſſeſſory as an 


nr y is, for if the Lord has been feisd of 
ache Rent than of Right is due by Incroachment 
d the Ten't, he can't recover in Afiſe more F. N. B. 10. 
zut Wien is due, but in Avonry be may. mr G. 
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the Lord's Releafe to the Feoffor diſcharge 
all the Arrerages due from him before t 
Feoftment, for fo far-as the Feoffor is liable 1 
the Lord's Avowry, fo far may he take a Rely 
from him, but ſuch Releaſe can't extinguil 
the Seigniory, as is aforeſaid, for whi 
Cauſe the Feoffee can take no Benefit there 
of, any further than as to the Diſcharge . 
Arrer ages during the Feoffor's Time, but th 
Feoffor may plead to the Lord's Avoury, 
Releaſe to the Feotfre, for thereby the Sia 
niory, which is the Ground of the Avomr 
1s extinct, So if a particular Ten't aft 
Waſte done grant over his Eſtate, and | 
in Rey'n releaſe to the Grantee, the Granto 
may plead it in an Ation of Waſte again 
him, for if he in Ren ſhould have Fulgm 
Againſt him, he would recover the Place waſt 
againſt the Releaſee: So the Vouchee, or 

ent to a Pracipe after a Feoffment nad 
or an Abbot, &c. having alien d contra fo 
mam collationis, may plead a Releaſe to ib 
Ten't of the Land, for the Demand ant can 
_ againſt them without avoiding ſuch I 

eaſe. | 

| There be four Kinds of Avowries for ger 
vices. 1. Super Verum Tenentem, when bou 
Lord and Ten't have Fee. 2. Super Vert 
Teneniem in forma prædicta, when a Leaſe 
or Gift in T. is made, Rem'r in Fee. 3. Upo 
one as his Ten't by the Manner omitting ? 
rie, as when the Lord has a particular Ella 
in the Seigniory, and ſuch Avowry {hall 
made by Donor or Leſſor upon Donee of 
Leſſee. 4. Sur le Matter en la Terre, as within 


his Fee, and Seigniory, as when Te , 
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1s Service made a Leaſe L. and left an 

Heir in Ward, the Lord ſhould ſo avow 

ron the Leſſee. NG 

A Releaſe by a Leſſor to his Leſſee T. or 270. 
ring enter'd by Force of ſuch Leaſe, is 
Wood, in Reſpect of the Privity between 
m, for it would be in vain for the Leſſor 
pmake Livery of Seiſin to one already in 
ſolſeſſon of the ſame Land by his own 
aſe; and if the Leſſee J. make an Under- 
ale kor Vears, yet may the Leſſor releaſe to 
te Firſt, but not to the 2d Leſſee, and if 
ie make a Leaſe T. Rem'r for Years, and 
ſor releaſe to him in Rem, after the 
| Leſſee has entered, ſuch Releaſe is 
od to enlarge his Eſtate. . 

But a Releaſe to Leſſce T. in Futuro, or 
5 Leſſee T. before Entry, tho it may ex- 
guiſh the Rent reſerv'd, (which is a Charge 
n the Intereſt into whoſe Hand ſoever it 
%) yet it can't enure by Way of En- 
Ring an Eſtate, becauſe the Leſſee has no 
leſion 3 yet he has ſuch an Intereſt as is 
itable over. 

Ad ſince the Statute of Uſes. a Releaſe to a 
gane for 4 Year, &c. is good, becauſe the 
Ke executes the Poſſeſſion to the Uſe, and if 
re be any Reſervation on a Leaſe T. tho but 
( P:pper-Corn, it is fry Conſideration 2 Vent. 35: 


raiſe an Uſe, and conſequently to make the 
Je capable of a Releaſe. 

| a next Avoidance be granted to two, 
may releaſe to the other betore the 
ach becomes void, not after, becauſe it 
en as a Chole in Action. ” 


4 


3 Lev. 35. 


271. 


Feoffment to the Uſe of his Will, and afte 
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If one make a Leaſe L. Rem'r L. and Lei 


ſee die, a Releaſe to him in Remer befor, 
= is good, for he has a Freehold j 


aw. 

The Leſſor's Releaſe to a Ten't by Suffe 
rance 1s void, for he has a Poſſeſſion with 
out a Privity. But if one enter of his on 
Wrong, and take the Profits, his Words te 
hold at the Owner's Will can't qualify t 
Wrong, for he is a Diſs'or, and the Own 
er's Releaſe to him is good; or if the Own 
er conſented, he is Ten't W. and then t 
Releaſe is alſo good. Note, That tho it 4 
generally true, that he who enters vrongſul 
and takes the Profits is a Diſsor, yet this i; 
be-underſiood where there is no particular Efa 
in the Land, but if there be a Term in 
and one enter claiming the Term, and pay il 
Rent, &c. he ſhall not be a Diſs or, bat 
Attion Debt or Waſte ſhall lie againſt hi 
and one may be an Executor of his own Wrong i 
a Term. 

There are four Kinds of Privies. I. 
Eſtate, as the particular Ten't, and he 
Rev'n or Rem'r. 2. In Blood, as Heir Wt: 
the Anceſtor. 3. By Repreſentation, as E 
cutor to the Teſtator. 4. In Tenure, 
Lord and Ten't. 

Before 27 H. 8. 10. if a Man had made 


wards the Feoffee had releas'd to the Feoli 
and his Heirs, this Releaſe was good; {exec 
in ſuch Caſe the Law intends that the Fec 
for ought preſently to occupy the Land 


the Will of the Feoftees, and ſo the _ 
1 Mak 


. 
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wakes a Privity between them. And the 
ffor ſhould be {worn on a jury by Com- 
on Law; and where 2 H. 5. 3. required 
pi, per Annum in a Juror, it was holden 
it Ceſluygue Uſe of Land to that Value 
abt be returned; as to a Feoftment to 
it Uſe-of a Will, Yide 0 165. 
An Uſe is a Truſt or Confidence repos d 272. 
ſome other, which 4s not iſſuing out of 
nd, but as a Thing collateral, annex d in 
ity to the Eſtate of the Land, and to 
kerſon touching the Land; vir. that 
ue Uſe {hall take the Profits, and the 
We-icnant ſhall make an Eſtate accord ing 
bis Direction; ſo that Cefuyque Ule has 
fiber 115 in re, nor ad rem, nor any Re- 
A but in a Court of Equity. 
An Uſe is either rais d by Tranſmutation Co. L. 271. 
the Eſtate, as by Fine, Feoftment, Cx. 
out of the Eſtate of the Owner of the 
, as by Bargain and Sale, Covenant to 
Id ſeis d, Cc. A Feoffee to the Uſe of A. 
bis Heirs before 27 H. 8. bargains and 
kto C without giving Notice of the Uſe, 
ng paſſes, becauſe he was ſeis d to the | 
We: 0! B. before, which Uſe can't be altered . 
123 without Tranſmutation of i 
roſſeſſon, and there can't be two Ules 
he fame Land in Eſſe at the fame Time. 
uſkiſes one to B. s Uſe, B. not knowing 
ky, and bargains and ſells to C. C has an 
executed by the Statute, which ſhall not J 
ae by B,'s agreeing afterwards to the 
W's, for tho an Agreement ſubſequent be 
ion 43 equivalent 10 4 Command prece- 
uk dent, | 
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drown d, becauſe a Chattel can't be drow! 
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dent, yet the Lam will not by ſuch 4 Fiction tat 
wow CG. an Uſe ſor good Confideration ſettled i F 


n. 

'' Releaſes either enure, 1. By Way ofe 10 
larging an Eſtate; or, 2dly. By Way of Mit 
ter le Eſtate ; or, 3dly. B ay of Miter 
Droit; or, 4thly. By Way of Extingui 


ment. 8 fi 

As to the Firſt, it is neceſſary that th 
Parties to them be privy in Eſtate, therefo , 
if a Donee or Leſſee make an Under-lcaſe, the 


Releaſe by the Donor or firſt Leſſor to tl 
ſecond Leſſee is void, but a Leſſor L. or 
may releaſe to the Husband of his Leſſee ani 2, 
his Heirs, &c. And if one make a Leaſe 


Rem'r L. and then releaſe to the Leſſee Ml ©; 
and his Heirs, he thereby enlarges his Ea | ; 
1n Fee. £6 Pr 

If a Leſſor T. releaſe to his Leſſee, or to doe 
Ten't by Execution, all his Right witho ah 
ſaying any more, the Leſſee has an Eſtate i nn 
if he releaſe to him and his Heirs, he hay Joi 
Fee, Cc. for ſuch Releaſe is in this Relpgil ah. 
like Livery of Seiſin, which being ma nac 
without Words of Inheritance, gives bu I. 
State L. | a one 

If a Leſſor releaſe to his Lefſee pur «Wl 4, 
+; was gives him an Eſtate for his W. 

ife. | Was 

If one make a Leaſe for 10 Years, Re y 
for 20 Years, and he in Rem'r releaſe to vou 
firſt Leſſee, the Releaſee ſhall have 30 Tei nen 
for his Term of 10 Years thall not * 


ina Chattel. | 
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If I grant the Rev'n of my Ten't L. to 
another tor L. I can't have Waſte; but if I 
ter releaſe to my Grantee and his Heirs, 

he (hall have Walle for Walte done after 
eng {ch Grant of the Inheritance to him. 
But where a Releaſe enlarges an Eſtate, 
7 ll the Releaſee muſt not only be Privy, but 
muſt alſo have an Eſtate; therefore, if an In- 
ants Leſſee L. grant over his Eſtate, and 
the Infant at full Age bring a Dum fuit infra 
ol em againſt the Grantee, who vouches 
the Grantor, a Releaſe by the Demandant 
to the Grantor and his Heirs, is void as to 
enlarge his Eſtate, for it is manifeſt that the 
1 7 can't enlarge the Eſtate of him that has 
w Eſtate, 

2. Releaſes that enure by Way of Mitter 
Eſtate muſt be allo between Privies, vis. 
Parceners or Jointenants, but ſuch a Releaſe 
does not require any Words of Inheritance, 
whether it make a Degree, as when it is 
made by one Parcener to another, or one 


whether it make no Degree, as when it is 
made by one Jointenant to all the reſt. 

It there be two Parceners of a Rent, and 
one of them marry the Ter-tenant, and the 
other Releaſe. to her, this ſhall enure 
Way of Mitter le Eſtate, and yet the Rent 
was ſuſpended at the Time of the Releaſe ; 
but if ſhe had releasd to the Husband, it 
would have enured by Way of Extinguiſh- 
ment, Quart, How a Relcaſe to both Hus- 
90 band and Wife ſhall enure. 


R 3. Some 


Jointenant to one of his Compamions, or 
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3. Some Releaſes enure by Way of Mu 
ter le Droit, which transfer the Right of the 
Relea ſor to tlie Releaſee, as when Diſs 
releaſes to Diſs or, which makes his Eſtate 
righttul which was wrongful before. 

Such a Releale may be on Condition, 
but a Condition can't be releas'd on Condi 
tion; nor can a Villein be manumitted, 0 
a Grant attorn'd to on Condition {uble- 
quent, but a Condition precedent is good 
in both Caſes, for there is no Aitornment 0 
Manumiſſion before it is perform d. 

X. may make a Denizen, or grant a Par 
don on Condition either precedent or ſubſe 
quent. | 
274. A Releaſe of a bare Right for a Day, © 
gan. Hour, &c. is as good as if it were mad 

to the other and his Heirs, Cc. for a Diſs 
can't releaſe Part of his Eftate in the Right 
becauſe he has no Right to any Eſtate but tha 
' whereof he was diſſetsd, therefore hemuſt re 
leaſe his Right to that or none at all. 
275. Neither is it requiſite that there be an 
Privity between the Parties to ſuch Releaie 
as when Leſſee L. makes a Leaſe L. Rem! 
in Fee, and the firſt Leſſor releaſes to thi * 
2d Leſſee, this abſolutely bars the Releaſo. 
and the Rem'r Man ſhall take Benefit of it nd 
and if a Diſs or make a Leaſe L. Rem r uh 
Fee, or a Leaſe L. only, and the Dils ee ie ' o 
Jeale to the Leflee L. it (hall enure to Hh 
Benefit of him in Rem'r or Rev'n, and ſuc 


Re lea ſes are ſaid to enure partly by Way o b L 
Miter le Droit, and partly by Way of Ex g 4! 
tinguiſhment. * 

But Eat 
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But he in Rev'n or Rem'r ſhall take no Be- 
eit of a Releaſe of all Actions to Leſſce L. 
Neither is Privity requiſite in | Releaſes 
hich enure by Mitter le Droit only which 
re ſaid to enure by Way of Entry and 
ftoltment, as if one be ouſted by two Dit- 
alors, Abators, or Intruders, and releaſe 
done of them, or if a Donee in T. or 
re L. be diſſeis d by two, and after- 
ads he and the Reverſioner releaſe to one 
them, the Releaſee ſhall hold the other 
tin ſuch Manner as if the Dils'ce, &c. had 
tered and infeoft'd him: But if Leſſee 
one make a Releaſe to one of them, it 
ul enure to them both, for if it ſhould 


10 ure by Way of Entry and Feoffment, the 
e aalee's Fee-Simple would be chang'd to 
bm qualified in the firſt Caſe, and an 
"WF IL. in the ſecond, and the Rey'n 
„na be reveltcd in the Donor or Leſſor, 


nere Strangers to the Releaſe, which 
inge Tranſmutation of Eltatcs the Law 
Il not ſuffer, 

but if K. s Leſſee L. be diſſeis d by two, 
t releaſe to one of them, the Releaſce 
hold the other out, for the Dilsors 


lor | 
e ir Wd but a State for Life. So if two 
er i enants make a Leaſe L. and after dit- 


e ebe Leſſee who releaſes to one, he ſhall 
the other out, becaute the Diſs in was 
ſucl ela State L. and the Releaſe enuring b 
Ext and Feoffrment, does not diminiſ 
* oy the Releafee, nor reve/# an Eſtate 
Y not concern'd therein, but only deveſts 
zul ve which the other Fointenant 24in'd by 


R 2 If 


F 7 
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Co L. 278. Diſs ee releaſe to the other, ſhe becomes 
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If Leſſee J. be ouſted and Leſſor diſſen . 
and Leſſce releaſe, the Diſs ee may ente 
but if Leſſee L. be diſſeis d and releale t 1 
the Diſs or, the Leſſor can't enter, for 
Diſs' or has a Freehold whereon the Relen 
of Leſſee L. may enure, but he has no Te 
for T. Cc. And it it plain in the firſt C 
that the Leſſor might recover in Aſſiſe bej 
the Releaſe, tho he could not take the Profits, 4 
after the Releaſe he may both recover and: 
the Profits, for the Eſtate gain d by the Dif- 
being wholly defeated, if the Diſc or ſh 
maintain an Action againſt him for the "i 
it muſt be grounded on the Releaſe of the 
and naked Right of the Leſſee Y. which can't 
transferr'd, but in the 2d Caſe, Leſſor c. 

have an Aſjiſe during the Life of Leſſee I. 
If two Jointenants be diſſeis d by tu 
and one of them releaſe to one of 
Dits'ors, he ſhall not hold out his Co 
panion, for if this ſhould enure by Way of E 
and Feoffment, it nould not only deveſ 
Eſtate of the other Diſior, but reveſt the Ej 
in the other Diſs'ee who was 4 Stranger 1 
Releaſe. 

Two Femes diſſeiſe a Man, and one 
them marries, and the Diſs ee releaſes to 
Husband, this enures to the Advantagt 
both Dils'ors, for the Husband is inaM 
ner in by Title, and it would be a hard Wi 
traction t» make ſuch a Releaſe enure to 0uf 
Wife, in Right of whoſe Eftate alone he was 
abled to take the Releaſe, but if two Wo 
be Diſe ors, and one take Husband, 


fe, 
. 
il 
A 
bn 
le \ 
ey 


leis d. 
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If two Diſs'ors make a Leaſe L. or Y. a 
Wſ:lcaſe to one of them enures to both, for if 
+ ſhould enure by Way of Entry and Feoffment, 
te Releaſee would avoid his own Leaſe, Mortga- 
xe on Condition after Condition broken is 
eis d by two, and Mortgagor releaſcs to 01.6 
of them, this enures to both, for they did no 
Wrong to the Mortgagor, and he relea ſes not 
Might to an ancient Eſtate deveitcd by 
rong, but a Title of Re-entry by Force of 4 
dition which ſhall not by Conſtruction of Law 
Wat the Eſtate to nhich it nas annex'd with- 
x an expreſs Re- entry, according to the Words 
the Condition. 

A Releaſe to one joint Feoffee enures to 
Im and all his Companions in Reſpect of 
& Warranty which the Law preſumes that 
ey have, and which, if the Relcaje ſhould 
wre by Way of Entry and Feoffment, would be 
ated, the Eſtate being defeated to which it 
FG annex d. 


If he in Rem'r L. diſſeiſe Ten't L. and 


Upedts a leſſer Eſtate by Right, than a lar- 
u Eſtate by Wrong. | 

lf Diſs ce, or he whoſe Rev'n or Rem'r is 
5 10 Wrelted by a Forfeiture, releaſe to the Ten't 


ta the Land whether he be in by Feoffment 


bei, ſuch Releaſe if the Releaſor had 
ent of Entry defeats all meſne Titles, be- 
ov Wu: it enures by mY of Entry and Feoff- 
100 ut. Therefore if B. s Diſs or infeoff C. 


th Warranty, who infeoffs D. with War- 
ty, who is diſſeis d by E. B.'s Releaſe to 
Meats all the mean Eltates and Warran- 

R 3 tles, 


len Ten't L. die, the Diſs'in is purged, Via. Co. L. 
d he becomes Ten't L. for the Law more 42. v. 
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ties, for it is made to a Diſs or, who com 


not to the Land in Privity of the Eſtate to whic 


277. 


Vid. ſupa, draws the naked Right along nith it. 
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. Entry is lawful enures to many Purpoſes 


the Warranty nat annex'd, and all the Right 
C. and D. to the ſaid Eftatcs being wholly d 
Jeated by the Releaſe of B. their Re-entry can 
recontiaue their former Poſſeſſion, but they my 
be Diſc ors anew. 

So if a Diſs'or's Leſſee L. alien in Fe 
and then the Diſs'ee releaſe to the Aliene 
the Di{s'or can't enter for the Porfeitur 
And if a Dils'or die ſeis'd, the Diſs'ee bein 
within Age, and a Stranger abate, an 
Diis'ce being of full Age releaſe to t 
Abator, the Heir of the Diſs'or (hall neye 
enter. 

But if Leſſee L. be diſſcisd, and t 
Diſs'or be diſſeis'd, and he in Rev'n rela 
to the 2d Diis or, the firſt may enter e 
him, and if Leſſee enter, he leaves the Rey 
in the firſt Dits'or ; for the Entry of him 
Rev'n was not lawful, and conſequently. h 
Releaſe cannot enure by Way of Entry and Fe 
ment, therefore the Eſtate of the Releaſe bu 
defeated by a mean Title, the Right of Poſſeſſ 


No: withltinding a Releaſe by one who 


Way of Entry and Feoffment, and theret 
if a Diſſeiſor's Feoffee on Condition make 
Feoffinent without expreſſing any Conditio 
or if a joint Dils'or grant a Rent, and ii 
Dils'ce feleaſe to the 2d Feoffee, or the otl 
joint Dils'or, the Condition or Rent 5 
avoided, becauſe the firſt was not exprel 
on the Feoffment, and the 2d was " 
granted by the Relcaſec. And ſuch = 


Of Rel eaſes > 


kae takes away all wrongful Titles, as if 
4 diſſeiſe B. to C's Ule, and B. rcleale to 


Din. Yet if a Diſs or make a Feoftment 
m Condition, and Dils'ce releaſe to the 


Dis ce releaſe to him; ſuch Condition or 


mint his own expreſs Acceptance cr 
rant by Force of ſuch a Releaſe, (and yet 
the Difs'ce had entered, and made a Feoft- 
ent to lim, they had been avoided.) If 
wo Difs'ors make a Feoffment, and take 
Ack an Eſtate L. or T. a Releaſe to one 
mures to both, or if two Dils'ors be dit- 


| sd, and releaſe to their D1is'or, and then 
cla ge him, and Dilsce releate to one or 
or ah; yet the 2d Dis'or may enter, for the 
Rex Ee will not make ſuch a ContitaQion of 
im ich a Releaſe as to enable a Man thereby 
y 0 :v0id Ins own Feofferent or Releale and 
J le Heir of a Difs'or endow his Wife ex 


ua Patris, and then the Dus'ce teleaſe to 
de Diſs or, he thall not avoid the Endow- 
bent, 

Neither ſhall Acts done to the Diſs'or be 
oded by the Releaie of the Di.sce, as if 
Lord confirm his Eitate to hold by leſſer 
mak ices, or if Eftovers be granted to him to 
amc burnt in his Houle, or a Warranty be 
wh TIT him, they: (hall not be loſt by ſuch 
> oth teaſe, | 

nt 1 un Alien diſſeiſes J. S. and is made a 
preb euren, and then J. S. releaſes to him, X. 
as ie not have the Land, for it is as it were 
" kw Purchaſe, but if the Alien had been 


R 4 a 


ref 


Foffee ; or it he grant a Rent, and then 


Rent remain, for one ſhall not avoid em 


357 


: - Vid, ſupra, 
1 this takes away C's Agreement to the 359, * 


278. 
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a Feoftce, K. ſhould have the Land, for it i; 
intended that the Feuffee has a Warrant, | 
Force of which he may preſerve his Eſtate or re 
cover in Value if he loſe it, which I ſuppoſe K 


may take Advantage of, as being annex'd t0 th 


(s)3 Rep. 2. Efate, (tho he can't claim a (a) meer Right ſto 


279. 


a real Action as forfeited to him,) and K. ſb. 
not loſe his Poſſibility by ſuch a Releaſe, but th! 
Diſt or is merely in by Wrong. I! 
The Lord diſſeiſes his Ten't and is dis be 
ſeis d, and the Dils'ce releaſes to the 2? 
Diſs or, the Seigniory is not reviv'd, for thi: 
Diſs or claims under the Lord the ſame Efa 
which nas in the Lord, and the Poſſeſſion y 
never actually removed; and the Law ist 
fame if the Lord had been diſſeis d by twi 
and the Diſs'ee had releas d to one of then 


But if the Lord and a Stranger diſſeiſe i 4 
Fen't, and the Ten't releaſe to the Strang dun 
the Seigniory is revived, for the Strang abe 
claims not under the Lord, and if de 
Stranger had ſurviv'd the Lord, the Seigniſ i len 
ry would have been reviv d. 00 

An Infant Diſs or aliens in Fee, the Al Nele 
nee dies ſeis d, the Diſs ee releaſes to t kele 
Heir of the Alienee, the Entry of the Inſiſ nen 
is ill lawful, yet if he bring a Writ uber 
Right againſt the Heir of the Alienee, and ii Jen 
Miſe be join d on the meer Right, the H 4 . 


ght to have a Verdict, for the Right oft 


ou 
Diſs ee paſſed to him by the Releaſe; and ii, Su 


a Releaſe by him whole Entry is not lauf kent 
is {aid to enure by Way of ExtinguiſhmeF: 
et the Releaſee may take Advantage of MW lu! 
for if he be ſeis'd of the Land in Fee, ¶ Leut 


Whole paſſes to him, and if he be Ient be & 
o 
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| mnly, he ſhall have the Benefit of it during 


his Life, tho the Whole paſs not to him; 
but in all ſuch Caſes the Right of him that 
mde the Releaſe is wholly extinguiſh d as 
to hunſelf. | 
Ten't in T. with the Rem'r in Fee to 4. 
les without Iflue, B. intrudes, 4. recovers 
n Formedon by Default, and makes a 
Foffment to C. B. reverſes the Recovery in 
1 Writ of Deceit, C. ſhall never have a 


Writ of Right, jor the — _ _— 
e , and B. 


dl Eftates ſubſequent to it are defeate 
U reftored to the Land in ſuch Plight as if there 
hal been no Recovery at all, and the Feoffee 


unt maintain an Attion on the naked Right of 


bis Feoffor. | 

4. Some Releaſes enure by Way of Extin- 
guiſhment as to the Releaſor only, and as to 
ahers by Way of Miter le Droit, as where 
me whoſe Entry is not lawful releaſes to the 
Ten't, or a Diſs'ee releaſes to a Leſſee L. or 
joint Feoftee of a Diſs or: But where the 
Releafee can't have the Thing releas'd, a 
Releaſe ſhall enure by Way of Extinguiſh- 
ment againſt all manner of Perſons; as 
when the Lord releaſes his Seigniory to his 


ſent of the Land, or when the Grantee 
HER Rent Charge or Common releaſes to 


Ten't. 

Such Releaſes abſolutely extinguiſh the 
dent, Cc. tho the Releaſee be but Ten t for L. 
And they may be made to one x hoſe Eſtate 
8 ſuſpended, as if a Feme Meſne marry her 
leut, and the Lord releaſe to the Feme, 
de Seiguiory is * but if he tcleaſe to 


5 the 
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21 Co. L. the Husband, both the Seigniory and Mef. M 


_ © = are extinct. | 
If the Lord releaſe all his Right in the Not. 
Seigniory, or all his Right in the Land, the N. 
Seigniory is extinct without any Words of Wit ( 
Inberitance. Ter 

But the Lord may releaſe his Seignioty Mad 

8 5 in T. or for L. or T. & fic de Cateris; but a nee 
3 ſupra, bare Right can't be ſo releas d, for if it be bn 
28 releas d for an Hour it is gone for ever. f. e 
If the Tenancy be given to the Lord and Har 

a Stranger, and the Heirs of the Stranger, MWrere 

the Lord releaſes all his Right to his Com- Ws 

panion; this not only paſſes his Eſtate in I. 

the Tenancy, but allo extinguiſhes his Right Mef a 

in the Seigniory. Fhc 

The Lord grant his Seigniory for Years, Noin 

the Ten't attorns, the Lord releaſes to tile ur. 

Grantee T. and to the Ten't of the Land ge- mn 

nerally, this extinguiſhes the Seigniory, andMnd 

the State of Grantee T. alſo, for as to the ent 


Ten't of the Land it enures by Way of Ex- h. 
tinguiſhment of the Seigniory, which re-Miheſ; 
quires no Words of Inheritance, but there 
Eſtate of the Grantee T. in the Seigniory cane 
be enlarg'd but for L. without apt Words can 
Inheritance, and therefore it ſhall be exemtic 
unt, becauſe there can't remain a particu-Mnot : 
lar Eſtate in the Seigniory, the Fee being er fad 
tinct, jar the Seigniory Paramount of an Ejraitive | 
„Rep 134. in Fee cannot iſſue ont of and be ſupported oy 4" th 
b. Meſnalty of a ſmaller Ejtate. B 


Bur if the Releaſe had been to them, and 
their Heirs, it had given the Grantee a Fee in 
one Motety, and extinguith'd the mh: 
995 Littleton 
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{. W L{ittleton proves that in the Caſe aforeſaid 


the grand Aſſiſe ought to pals for the Heir 
of the Alience, from the Caſe of him that 
hd a Rem'r in. Fee expectant on a State L. 
it Common Law, for before Ven. 2. 3. if 


15 Action, and died, he in Rem'r had no Re- 
t MWnedy. But if he had diſſeis d Ten't L. be- 
be bre ſuch Recovery, and then Ten't L. had 


. entred, and lolt by Default, he might 
hre had a Writ of Right againſt the Reco- 
er, for tho the Seiſin Which he gained 
was deſeated by the Re- entry of the Ten't 
L as to Ten t L. yet it was a good Ground 


who was a Stranger. And tho the Afiſe be 
vin d in this Manner, whether the Ten't 
ure more Right as he holds, than the De- 
mndant in the Manner as he demands, 
nd the Seiſin of the Dewandant were de- 
kated.to that he has no Right in the Manner 


when the Iſſue is join'd, on the Point of 
lie Action, as in this Cafe, or when a De- 


mation in Fee, and the Ten't fays, that he did 
dot alien Ad & Form, Cc. and the Jury 


ate VVrir is whether the Tent in Dower alien d 
0) 4" the Diſherifon of the Demandant. AS 


when a Feoffinent is alledg'd by two! or by 

deed, the Jury can't find a Feoffment by 

dne, or without Deed, for perhaps- the orher 
3 


might 


Ten't L. had loft by Default in a feign'd - 


ofa Writ of Right againſt the Recoverer, 


8 he demands, yet he ought to recover, fot 
theſe Words modo & forma are meet Form, 


mandant ia Caſu Proviſy counts of an Aes - 


Inds an Alienation in Tail, for the Point uf 


281. 


But when the Iſſue is on 4 collateral © 
dint, Mode & Form ate material, as 


| 
| 
| 
| 
1 
4 
4 


o 
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— 'P , 


' Writ of Right of the Seiſin which he had 


to the Court that the Plaintiff had no Caul 


Marlbr. 3. 


| 282. 


L. Remr to A's Heirs, 4. dies, B. enten 


O Releaſes. 
mig ht be induc d to join Iſſue on the Conveyance 
a 245 becauſe he knew that there was non 


ch. 
If Land be let to A. for L. Rem'r to B. & 


and dies, a Stranger 1ntrudes, A.'s Heig 
ſhall have a Writ of Right of A.'s Seiſin x 
Ten't L. A. and B. are Jointen'ts L. Rem! 
to A.'s Heirs, A. dies, B. dies, A. s Heir (hal 
tave a Writ of Right of A.'s Seiſin. Done 
in T. dies without Iſſue, Rem'r Man enters 
Donee's Wife has a Child who enters, anc 
dies without Iflue, Rem'r Man ſhall hay 


So if Land be giv'nto A. in 7. Rem'r to hi 
in Fee, he dies without Iſſue, his col later 
Heir ſhall have a Writ of Right, tho the fe 
were not executed. | 

Tho' the Iſſue be on a collateral Poin 
yet if by finding of Part of it it ſhall appe: 


of ſuch Action, modo & forma are butForm 
as if in Treſpaſs the Defendant plead tha 
the Plaintiff holds of him by Fealty an 
Rent, and that for Rent he diftrain'd ; and 
the/ other deny that he holds of him 14 
& forma, and the Jury find that he holds 
him by Fealty only, the Writ ſhall abate 
for let the Tenure be of what Nature ſoeve 
2 — can't have Treſpaſs againſt hi 
rd. 

If. the Matter of the Iſſue be found, it! 
ſufficient ; as when on an Indictment « 
Murder, the Defendant is found guilty « 
Manſlaughter, for the Killing is the Sul 
Rance. So in Aſſiſe of Darrein Prefentment 


Def 
all 


vers 
pe 


and 
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if the Plaintiff alledge the Avoidance by 
Privation, and _ Sy find it by Death ; 
or in Aſſiſe by the Guardian of a Hoſpital 
aint the Ordinary, if he plead that he 
tepriv'd him in his Viſnation as Ordinary, 
— they are at Iſſue, and it be found 
that he deprived him as Patron; or in Debt 
on a Bond to perform a Covenant of not 
cutting down Trees, if a Breach be aſſign d 
: cutting 20, and the Jury find 10, it is ſuf- 
cient, 

Alſo in a Writ of Treſpaſs for Goods 
carry d away, or Battery, or falſe Impriſon- 
ment, 1f the Defendant plead that he 1s not 
zuilty in the manner as the PlaintiffWup- 
poſes, and 1t be found that he 1s guilty at 
mother Day, or in another Town or Coun- 
ty than the Plaintiff ſuppoſes, yet he ſhall 
recover ; for in tranſitory Actions the De- 
fndant ſhalt not traverſe the County or 
Town where the Fact is laid, without tome 
pecial Cauſe of Juſtification which is fo 
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local that it can't be alledg'd in another 


Place; as where a Conſtable of a Town 
manother County arreſts a Man for a Breach 
of the Peace; in which Caſe, if an Action be 
brought againſt him, he ſhall traverſe the 
County, and all other Places, ſaving the 
Town whereof he 1s Conſtable ; ſo where 


li the Defendant juſtifies for Damage Fefant. 


In an Action of Slander laid in London, the 


Wl Defendant pleaded a Concord for Words in 


all other Counties except London, and tra- 
vers d the ſpeaking there; the Plaintiff de- 
wed the Concord, the Defendant demurr d, 


Wd the Plaintiff had Judgment: For in this 


Cale 


| 
it 
if 
| 
| 
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Caſe the Court allow'd a Traverſe on a Tra 
verſe, leſt by ſuch an Invention this ancien 
Principle ſhou'd be ſubverted, that the Plac. 
where a tranſitory Action is laid ſhall not 
be traverſable. 

In Treſpaſs if the Fact were not commits 
ted, the Defendant ought to plead not guil- 
ty; but if the Fact were committed, and he 
have Cauſe of Juſtification and Excuſe, he 
muſt confeſs the Fact, and plead the ſpecial 
Matter, but if he plead not guilty, he can- 
not give the ſpecial Matter in Evidence; 
and the End of the Law in requiring ſuch Exatt- 
neſs in Pleadings (which, is rawn by Men 
learn in the Law, it is to be preſumed will nt 
be miſtaken, ). is, that the Matter which is truly 


in queſtion between the Parties, ſhould only be put 


in 1ſſue, for otherwiſe a Cauſe might be loſt by the 
Party's not being able to prove that in Court, 
which out of Court is known to ail the World, and 
both Parties will be put to an unnece(ſary Charge: 
Therefore in Treſpaſs, quare Clauſum, Cc. on 
Not guilty pleaded the Defendant can't give 
in Evidence that they came through the 
Plaintiff's Hedge which he ought to keep 
in Repair. In Detinue, the Defendant on 
Non detinet pleaded, can't give in Evidence 
that the Goods were pawn'd for Money pet 
unpaid, but he may give in Evidence a Gift 
for the Plaintiff, for that proves that he de- 
tains not the Plaintiff's Goods. mn Waſte 


on wall Waiſt pleaded, he may give in Evi- 
dence Lighining, Enemies, ©c. but not juſti- 
fiable Waſte, as that he cut down Trees to 
repair the Houſe, Cc. If two be jointly 


bound, and one be ſued alone, he may pen 
| | this 


this 
feln 
nini 
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ra lis in Abatement, but can't plead aun eff 
en Nahm. If an Executor plead Plenement ad- 
1c-Moinifer, and iſſint riens inter mains, if it be 


not nord that he has Goods in his Hands 


which were the Teſtator's, he may give in 


Goods, In an Aſſiſe, the Ten't on Null tors 
ul Diſſci/zn pleaded. can't gire in Evidence 
;Relcale after the Diſſeiſin, but a Releaſe 
fore he may, for he could not diſſeiſe him 
joſe Right he had by the Releaſe. Col la- 


when the Miſe is join d on the meer Right. 
Where a Man can't take Advantage of the 
ſpecial Matter in Pleading, he thall give it 
Evidence; therefore becauſe one can't ju- 
bly killung, he ſhall give in Evidence that 


foule again Thieves, Gr. 


lielpals, Battery, or falſe Impriſonment a- 
ninſt a Juſtice of Peace, Mayor, or Bailiff: 


brany Thing done in their Offices they ſhall. 
pled Not guilty, and give in Evidence the 
ſpecial Matter: So by 21 J. 1. 4. ay the De- 
want in an Information on Penal Statutes, 
rept Recnſancy and Champerty, and generally 
u late Statutes there is a Clauſe, that where 4 


tem, he may plead Nat gailry, and give the 
acid AMerter in Evidence. 


If 


Fridence that he has paid to the Value of 
lixown Money, for thereby the Goods which 
e had as Executor become his own proper 


Kal Warranty can't be given in Evidence, 


t was ſe deſendendo, or in Defence of his 


By 7 Fac. 1. 5. In Actions on the Caſe, 


«a Corporation, High or Petty-Conſtable, 


Man is ſued for executing the Powers cin d 
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(a) Cont. 


SirW.Jones, a Releaſe of Actions Perſonal. 


215. 


285. 


O Releaſes. 


If Diſs ee enter on Diſs or's Heir, and th 
Heir bring an Aſſiſe, he ſhall recover; but if 
he bring a Writ of Right, he ſhall be batrd; 
and if he recover in Aſſiſe againſt the Diſsee 

et the Diſs ee may have a Writ of Entry: 
e per againſt him, and recover. 

A. dies ſeis d, the Land deſcends to B. ( 
abates and dies ſeis d, B. enters, C.'s Heir re 
covers in Aſſiſe againſt B. B. may have Mort 
danceſter againſt Cs Heir; and if 4, had 
been diffeis'd, B. as Heir to him ſhould have 
had a Writ of Entry en le per. 

Tho the Vouchee having enter'd inte 
Warranty, or a Ten't to a Precipe having a 
hened the Land, may take a Releaſe 1 
the Demandant ; yet if a collateral Anceſto 
of the Demandant releaſe to them with War 
ranty, they can't plead this againſt the De 
mandant; for the Releaſe by a Stranger 
void, becauſe they are Ten'ts in Law onl; 
as to the anſwering the Action of the De 
mandant, but not as to other Purpoſes. 

A Releaſe of Actions Real is a good Bi 
in Actions mix d, as Aſſiſe of Novel Diſci 
Waſte, Quare Impedit, (a) Annuity, and fo1 


Actio eſt jus proſequendi quod ſbi debetur i 
Fudicio, or Action 25 auter choſe que loys 
demand de ſon droit. | 

By a Releaſe of Actions, Cauſes of Action 
are releas d; but in Submiſſion of all Actio 
to Arbitrement, Cauſes of Actions are no 
contained; becauſe nothing ſhall be intended 
be referr'd to Arbitration, but Matters then | 
Controverſy between them. 


AM 


Of Releaſes. 


A Man can't by his own A alter the 
Nature of his Action, as if Leſſee do Waſte, 


ad then ſurrender to his Leſſor, or the Leſ- 


for releaſe to him all Actions Real, the Leſ- 
ſor can't have an Action of Waſte for the 
D:mages only: Yet after a Term for Years 
s expir'd, or a Leaſe pur autre vie is deter- 
min d by the Death Ty ceftuyque vie, Leſſor 
my have an Action of Waſte tor the Dama- 
es only. 

FWhen Part of an Action determines by 
Act of God, and the like Action lies for the 
geſidue, the Writ ſhall not abate, as Waſte 
and Ejectment, becauſe they lie for Damages 
only, ſhall proceed, tho' the Leaſe deter- 
mine hanging the Action; but a Writ of 
Waſte ſhall abate, if rhe Inheritance deter- 
mine hanging the Action, for the Diſheri- 
ſon of the Plaintiff is the Ground of the 
Action: So if Ten't pur auter vie bring an 
Aſſiſe, and hanging the Action ceſtayque vie 
die, the Writ ſhall abate, for an Aſſiſe lies 
not for Damages only: So if a Writ of An- 
nuity be 1 and hanging the Action, 
the Annuity determine, the Writ ſhall a- 
bite, becauſe it lies not for the Arrearages _ 
only : But if a Writ of Conſpiracy | 
brought againſt two, and one of them die, 
it ſhall not abate, ( notwithſtanding the like 
Action lies not againſt the Survivor,) becauſe 
the Tort, which is the Ground of the Action, is 
104 leſſened by the Death of one of the Defendants. 
In an Aſſiſe by two, a Releaſe of Actions 
Perſonal made by one of them, bars himſelf 
only, becauſe ſuch Action is partly Real; 
Et omne maj us trahit ad ſe minus. = 
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In Real Actions, wherem Damages ar lube 

not recoverable at Law, as Mor tdauceſe 
Dower, Entry ſur Diſsin, & c. a Releiſe o ith 
Actions Perſonal is no Bar; becauſe the De 

Co. I. 155, mand ant may waive the Benefit of the Statny 
1 Lev. 3'. and bring his Action at Lam for the Land on) 
If an Aſſiſe of Novel Diſcin be arraign 


againſt the Diſs'or and Ten't, the Dilso les! 
may plead a Releaſe of Actions Perſonal” 
but not of Real, for none can plead ſuc Ch 
a Releaſe in an Aſſiſe but the Ten't, And Ferl 
the Ten't in Aſſiſe may plead a Releaſe of I 
Actions Perſonal to the Diſs or, becauſe ! fla, 
Diſcee can't recover the Land in an Aſſiſe a" 
gainſt the Ten't, without recovering Damage is 
againſt the Diſs'or. But he can't plead a Ke he | 
lea ſe of Actions Real made to the Diſsor, 1 
becauſe the Aſſiſe is meerly Perſonal as 10-him, Net 
He in Remer ſhall not after the Death air 
Ten't L. plead a Releaſe of Actions made to Gn; 
the Ten't L. neither ſhall the ſurviving Feat. u 
fee of the Heir of the Diſs'or plead ſuch a lim 
Releaſe made to his Companion; nor ſhall that 
the Diſs or plead ſuch a Releaſe made by the Ul 
Diſs'ee againſt his Heir. eel an 
286, He that has Right of Entry may enter, MW? 
tho he have releas d all Actions; ſo if one K. 


take my Goods, or detain them, I may take 


them out of his Poſſeſſion, tho I have re- lon 
leas'd all Actions. Kol 
Detinue lies where one comes to Goods by AC 
Delivery or Finding: In this Action the N; 
Thing detain'd is to be recovered, therctore ot | 
it mult be ſo certain that it may be Known, but 
for which Cauſe Detinue lies not for Money 1 
a 


aut of a Bag, C. But for Charters ot int 
Inheri- 
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ſubcritance it does if you know the Certain- 
y of em, and what Land they concern, or 
they be in a Bag ſealed, Cc. tho you know 
zot the Certainty of em. If you declare of 
one M ſpecial, the Defendant thall not wage 
his Law 
for the {ame  auſe Summons and Severance 
les in ſuch an Action. A Capias hes in De- 
linue of Goods, but not in Detinue of 
Charters in ſpecial, yet a Releaſe of Actions 
ferfonal is a good Bar. 

The Statute which before the 27 H. 8. 10. 


becauſe it concerns the Realty, and 


3 


79; 


297% a 


mabled a Diſs ee to bring a Real Action a- H. .. . 


ninſt the Diſs'or, being Pernor of the Pro- 
fits, after a Feoffment made by him, enabled 
the Diſs or by Conſequence to take from him 
Releaſe of Actions Real, and yet he had 


neither ju in re, nor ad rem, and he ſhaud 


hve Benefit of ſuch Releaſe by ſpecial Plea- 


ling, and bar the Dilſs'ce ; and the Diſs'ce. 
might enter, becauſe the Ten't acknowledg d 


linſelfa Diſs or. In Dower the Ten't pleads 


that A. was ſeis d before the Writ purchas d, 
ul he was by the Ten't diſſcis d, and that 
langing the Writ A. recovered; this is a 


good Plea in Abatement, and yet the Ten't 
Kknow ledges a Diis' in in himſelt. 
A Releate of all Actions Real and Per- 


lonal, is no Bar in an Appral of Death, or 


Robbery ; for ſuch a Releaſe bars only civil 


Actions, not criminal; becauſe an Appeal 
iu which the Appellee ſhall have Judgment 


of Death, is not properly a Perſonal Action, 
but a Releaſe of all Actions, or Appeals is a 
good Bar: And a Releaſe of Actions Perſo- 
tal is a good Bar of an Appeal of * 

5 
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A Releaſe of Actions Perſonal is no Bar in 
a Writ of Error to reverſe an Outlawiy b 
Proceſs on the Original, becaufe by ſuch 


| Writ the Plaintift ſhall only be reſtor'd to 


his Goods, Cc. againſt the K. but ſhall re- 


| cover, or be reſtored to, or diſcharged of 


nothing againſt the Party, therefore it is not 

roperly an Action: But ſuch a Releaſe bars 

rror to reverſe a Judgment and Outlawry 
after it; it likewiſe bars an Aitaint, and 
Audita querela. And a Releaſe of the Writ 
of Error is a Bar even in the firſt Caſe, for 
tho the Plaintiff recover, or be reſtored to 
nothing by it againſt the Party, yet the De- 
fendant is privy to the Record, and liable to 
Vexation by the Writ of Error. 


Coroners in the County in all Places but 
London, where the Mayor by Cuſtom is Co- 
roner, and Judgment of Outlawry given by 
the Recorder. Outlawry forfeits no Goods, 
Vid. ſupra, neither does it diſable, nor does Error lie 
101. upon it, till it appear of Record, either by 
the Return of the Exigent, or Removal « 
the Outlawry by Certiorari. 

289, TheTen't releaſes to the Demandant after 
Recovery, all his Right, Cc. He can't havg 

Error, for he can't be reſtor'd to the Land. 
If one recover Debt or Damages, and te- 
| leaſe all Actions, yet may he ſue Execution 
by Capias ad Sartefaciendam, Elegit, or Fier 
Facias, Note, Two old Records, wherein 
an infirm old Man found guilty in an Acti. 
on of Treſpaſs, and a Woman big with Child 
pringing a falſe Appeal, were not unptt- 

on 


Elegit, 


Judgment of Outlawry is _ by the 
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Elegit, and Statutes are giv 'n by Parlia- 
ment. Elegit mult be by Inqueſt. The Obligee 
ant pray, that the Extenders ſhall take the 
Land, Cc. at the Rate at which they priſe 
em in Elegit, but on Statute-Merchant or 
ſtaple he may. No Execution on any of 
thete Acts {hall go againſt the Heir within 
Age, or if two Daughters be Heirs, and one 
of em within Age. After full and perfect 
Execution by Extent return'd and of Record, 
there cou'd be no Re-extent on any Eviction ; 
but if the Extent be inſufficient, a new one 
ſhall go out. 

By 32 H. 8. 5. If Lands had and delivered 
in Execution, be evicted before the Debt or 
Damages are wholly levied, the Ten't by 
Execution ſhall have a Scire Facias, and a 
new Execution: But the Act ſays, whereby 
the Ten't by Execution is clearly ſet with- 
out Remedy, therefore 1f but one Acre re- 
main not evicted, or if the Eviction be by 
the Conuſee of the former Statute, or by the 
Conuſor's Wife recovering her Dower, or by 
his Leſſee L. or T. there can be no new Exe- 
cution. 

Tho' the Act ſay, till he or his Aſſigns 
ſhall have levy'd the whole Debt, &c. yet if 
there be ſeveral Aſſigns, all ſhall hold it but 
till the whole be paid. 

Tho' the Words be, when Land, Cc. is 
delivered in Execution, the Act extends to 
any Ten't by Execution, as if a Seigniory be 
extended, and the Tenancy eſcheat, or one 
enter after the Liberate himſelf. But it rea- 
ches it not a Villein's Perquiſite, 9 

or 
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'Lord is not Ten't by Execution thereof, but 
gains the whole Eſtate. 

Executors, Adminiſtrators, and Aſſigns, 
ſhall have ſuch new Execution, tho it be 
not expreſly giv'n to em. Tho the Act (ay 
they ſhall have a Scire Facias out of the ſame 
Court, if the Record be removed into ano- 
ther, they ſhall have it from that. 

Tho' the Statute give it againſt thoſe that 
were Parties to the firſt Execution, ther 
Heirs, Executors or Aſſigns ; yet there ſhall 
be no new Execution againſt a Purchaler or 
his Aſligns, if the firſt were againſt him, un- 
leſs they have other Land liable to it; if 
ſeveral Aſſigns have Land ſubject to the 
Execution, one Scire Facias lies againſt all, 
No new Execution can be had againſt the 
Obligor, Cc. unleſs he were Party to the 
firſt Execution. Nor can a new Execution 
be had againft the Purchaſer's Executor, tho 
he were Party to the firſt, jor the firſt was hal 
again? the Purchaſer only in reſpect of his Land 
purchas'd of the Debtor. | 

A Releaſe of alt Actions, or Executions, is 
a good Bar in a Scire Facias, either in Actions 
Real or Perſonal, or on a Fine; for tho'a 
Scire Facias be a Writ of Exccution, yet in- 
aſmuch as the Defendant may plcad to it 
Matter to ouſt the Plaintiff of 4 Execution, 
it may be call'd an Action. 

If the Plaintiff after Judgment, releaſe all 
Executions or Suits, and afterwards ſue Exe- 
cution, the Defendant ſhall have an Audita 

werela : But if K. releaſe all Suits, yet may 


ie have Execution, becauſe the Court ought 
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Oſicio, to award Execution for him with- 
ut any Suit, but not for a Subject. 

After Execution ſued, if Plaintiff releaſe 
| Debts, or Duties, or Judgments, or De- vid. ſupra, 


unde, an Aadita querela lies. 
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120. 


A Releaſe of Duties is no Bar in Account, 


u Duty extends only to Things certain; 
ut what (hall on the Account appear due 
zuncertain. 

If Execution be ſued on a Recognizance 
x Elegit, and Conuſee make a Deteaſance, 
ht if Conuſor do ſuch an Act the Recog- 
mance {hall be void, by this the Execution 
liſcharg'd. 

Demand is the largeſt Word in Law ex- 
it Chaim, for a Releaſe of Demands diſ- 
arees all Sorts of Actions, Rights and Ti- 
Conditions before or after Breach, Exe- 
tions, Appeals, Rents of all Kinds, Cove- 
nt, Annuities, Contracts, Recoguizances, 
tutes, Commons, Cc. 

but 4 Releaſe of all Demands doth not dif- 


urge Rent incident to a Ren due after the 


ur Occaſion, that ſhall reſtrain the Generality 
le Words. 
It one releaſe omnes, querelas aut loquelat, 
IS18 as large as a Releaſe of all Actions, 
( releaſes all Cauſes of Actions tho no 
It be then depending. | 
A Releaſe of all Actions diſcharges a Bond 
py Money on a Day to come, for it is 
Mm in præſenti quamvis fit ſolvendum in 
o; aud it is a Thing meerly in Action, 
«the Right of Action is in him that re- 
as, tho no Action lie when the Releaſe 
18 


1 Sid. 
Lev 
| z Le 
aſe, and generally if it be made on a parti- 


147. 
99. 
274. 
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Action of Debt; but if a Recognizance be 
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is made: So may an Executor releaſe M. ! 
Action before he has prov'd the Will, a 


ſome ſay that the Ordinary may releaſe ; - 
Action, tho' he can have none : But a 10 
leaſe of Actions does not diſcharge a R. 
before the Day of Payment, for it is neit 4 
debitum nor ſolvendum at the Time of theR * 


leaſe, nor is it meerly a Thing in Ad 
for it is grantableover : And the Law ist 
{ame as to an Annuity ; but the Leſſor m 
releaſe or acquit the Rent, Cc. A Releaſe 
Actions by a Covenantee to his Covenant 
is no Bar to an Action for a Breach off 
Covenant after the Releaſe ; but a Rele þ 
* * diſcharges the Covenant 
elf. 

The Leſſor may have an Action of Di... 

for Rent after each Day of Payment, for it 


relerv'd jor the Lefſor's Maintenance in L * 
of the Profits; but no Action lies on a unt 
tract to pay Money at five ſeveral Days t he 


all be paſt, for there is but one Cintratt, 4 
one Debt, and conſequently there can be but 


pay Money at five ſeveral Days, after 
firſt Day of Payment Execution lies fort 
Sum that then ought to be paid, for it 1s 
nature of ſeveral Judgments: And the L 
is the ſame of ſuch a Covenant, or Pro 
to pay Money, Cc. for as often as the Mi 15 
is not paid according to the Covenant and Þ F 
miſe, ſo ofien is there a Breach of the Coven. 
q Promiſe, and conſequently . ſo often an A 
Jes. 


ant 
l 


NIC 


af 
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After the Miſe join d on the meer Right, 293. 
the Ten't may tender half a Mark to have 
© Wile Seiſin inquir'd, (except'when the K. is 
5 Demandant, ) and if the Seiſin be not found 
Nen the Time of the K. whereof the Deman- 
lant counts, he ſhall be finally barr d: If it be 
bund for him, the Jury ſhall enquire over. 
The Oath of the Jury in Writ of Right 1s, 
will truly fay whether A. B. has more 
meer Right to hold the Tenements' which 
"CD. demands againſt him by his Writ of 
"Right, or C. D. to have em as he de- 
mands, Cc. So help me God. © 
NM. B. This Oath 1s abſolute without ſay- 
ng to their Knowledge, for Judgment final 
$10 be giv'n, as in Attaint and Law Wa- 


— 


Ihe terrible Judgment in Attaint is miti- 294. 
ptel by the 23 H. 8. 3. Tho rhe Words are, 
lat the Party griev'd ſhall have it againſt 
be Party that ſhall have Judgment on the 
Jadict, yet it lies againſt his Executors: 


ave an Attaint for a falſe () Bro. 15. 
- V erdilt in 4 Coll Action brought by him; 4220 2 
for WM, © Information, (b) Qui tam, &c. neither (Bro. 125. 


e K. nor Informer are fully Parties, and 
WW "1ejore neither of them can have an Attaint; 
) But the Defendant in ſuch 4 Suit ſhall have (c\Bro.135. 


MI taint, tho it lie not where the K. is ſole 
nd 3 | l : 
* No Connuſance ſhall be granted in At- 
Ant, becauſe the Statute ſays expreſly that 


ll Attaints (hall be brought in one of the 
inches. | i en att 


8 be 
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295. The Defendant in ſome Caſes may wa 
his Law, i. e. ſwear that he owes not } 
Debt demanded, nor any Penny thereof 
and this 1s a perpetual Bar to the Plaintiff 
He that does it, ought to bring with him 11 
Perſons that ſhall avow on their Oaths, tha 
they think he ſwears true. 
t lies in ſome Caſes in Debt, Detinue 
and Account; it lies for a Feme Covert, to e 

ther with her Husband ; tor an Alien j 
Language he can ſpeak ; in Debt on Ar 
bitrement, or Detinue on Bailment by ang 
ther's Hand, for the Debet or Det inet is thi 
Ground of thoſe Actions, and the Contract o 
Bailment is but the Conveyance, and not tra 
verſable; it alſo lies for an Amercement ii 
a Court- Baron; for the Succeſſor of an At 

bot, becaute the Houſe never dies. 

But it lies not in Actions grounded on 
Specialty; nor for one infamous; nor when 
the Plaintiff or Defendant is an Infant; ne 
where the Suit is for K. or his Benefit, as 
quo minus, or Actions wherein a Contempiih 
or Treſpaſs is ſuppos d in the Defendant, 7 
zhich ft the Defendant be found guilty, he jbi 
be find; nor in Actions grounded on 

Defendant's Breach of Promiſe, or a Tor 
done by him; for the Law will not truſt b 
Honeſty in diſcharge of ſuch Actions which ar 

2 on a Suppoſution of his Injuſtice; nd 
5 it lie in Attions which are not grounded 
what was tranſacted meerly between the Plaimi] 
«nd Defendant, but an the Aft of another Fe 
fon, as in an Account againſt a Receiver 0 
a Receipt per autre mains, where the Recelp 
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Ms the Ground of the Action, and traverſa- 
e, but it would have lain if the Receipt 
ud been by the Hands of his Wife, or of 
oe of his Monks; for ſuch 4 Receipt is all one 
1 Efect as a Kecei the Defendant's own 
Hinds, in ReſpeFt of the Privity between them: 
Nor does it he in an Action ſounding in 
Jie Realty, as Account againſt a Bailiff, or 
debt for Rent, or Detinue of an Indenture 
ta Leaſe, Cc. Nor for a Debt of Record, as 
n Amercement in a Court-Leet ; nor does 
t lie in for an —— —_ _— 
Whuditors,, nor in Debt againſt the Lor 
bund in Surpluſa e on ſuch Account, by 
oſtruction of W. 2, Nor in Debt by a 
bor for Victuals, becauſe he can't refuſe 
& Priſoner ; nor in an Action by an At- 
uney for his Fees, or by a Labourer retain d 
cording to the Statute for his Wages, be- 
ue the firſt is compellable to be the Par- 
's Attorney, and the other to be his Ser- 
nt; nor in an Action on a Penal Statute, 
vr for an Executor or Adminiſtrator. 


Of Confirmation. 


Onfirmation ts a Conveyance of an Eſtate 
or Right in Effe, by which a voidable 
fate is made ſure, or a particular Eſtate 
„gers d: But it ſtrengthens not a void 
el me, nor does it enlarge withotmt Privity 
lain more than x Releale. 

The' a Relexſe by a Leſſor L. to the Leſſee 296. 


1 pe 

ver Mel his Leſſee, or by a Diſs ee to the Leſſee 

deceipſg of his Dils or, be void ; yet in both Cafes 
S 2 


a Con- 


Moor 65. 


297. 


- Of Confirmation. 
a Confirmation is good: But a bare ixtereſe 1 
termini can't be confirm d. 

Leſſee L. makes a Leaſe for 30 T. and af 
ter makes another for 60 FT. and Leſſor con 
firms the 2d,” and then confirms the firſt 
Leſſee L. dies within the 30 T. Lefke for 60 
may enter. | 

If the Eſtate of Ten't in Fee, T. or L. hy 
confirm'd for a Day or an Hour, it is goo 
for ever; and herein a Releaſe and Confir 
mation agree. And if the Eſtate or, Demiſe 
or Term of Leſſee J. be confirmed for a Da 
it is good for the whole, for the Additioi 
of Parcel 1s repugnant, when all was co 
firmed before. But the Land may be co 
frm'd to Leſſee T. for Parcel of the Year 
for the Years are ſeveral, but a State of Free 

hold is entire, and cant be contirm'd i 
Part of the/State. :. + 3: > +: 

A Diſs'ee, or Patron and Ordinary, m 
confirm a Leaſe T. for Part in reſpect of the 
Right or Intereſt : Yet an Attornme 
which is a bare Aſſent, can't be for Part, 
on Condition. * 

A Releaſe of a Rent, Right, or Conditi 
to Leſſee L. enures to him in Remer 
Rev'n; yet a Confirmation of a State 


| 


a 
| 
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(ul; 
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does not, whether the particular Eſtate at 5 
Rem r or Rev'n be in the ſame Perſon qt ie 
verſe. But the Confirmation of the Eine. 
of one Jointen't enures to both: And il dis e 
Leaſe be made to A. and B. Rem r to! Ko 
Heirs, the Confirmation of B. s Eſtate ct R. 


firms the Fee, for to many Purpoles he uh by 
the whole Fee in him. A Feme Dibh, 


Id 
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makes a Feoffinent to the Uſe of 4. for L. 
dem 'r to her {elf in T. Fc. and marries the 
Dits ee, who releaſes to A. this perfects His 
Wite's Rem'r; for tho 4 Man can't contratt 
wh his Wife, or transfer any Intereſt to her, yet 
ſhe may by Conſtruction of Law take Benefit of hit 
Releaſe made to @ third Perſon, and enuring by 
xy of Extinguiſhment. But if Leſſee L. make 
{Leaſe L. Rem'r to his Leſſor, who releaſes 
o the 2d Leſſee, he can't by this Releaſe 
rerfect his own defeaſible Eſtate, but after 
7 Leſſees Death he ſhall be in bis old 
late. | | 

But a Confirmation and Releaſe agree in 
ys, that either of em made to lum in Remer, 
on Rev'n, enure to the Benefit of the parti- 
wlar Eſtate, whether they be made by Diſ- 
tiſce or Feoffor on Condition, for they 
annot enter, bat in reſpect of their Right or 
Tile to their ancient Eſt 1tes, which they cannot 
ret without deveſting the particular 
late, which. againſt their own Deed they 
Mall not do. It Ten't T. diſcontinue, and 
Diſcontinuee make a Leaſe L. and graut the 
vin to the Iflue, now the Iſſue thall not 


& an Inheritance; but\the Leſſee hath nor 
e Inheritance, but the Iſſue in T. lumlelf 
as It. 

If Diſs'or make a Leaſe L. and levy a 
Ine of the Rev'n, and five Years paſs, the 
ce can't enter on the Leſſce L. tor his 
late can't be avoided without avoiding 
eRevin, &c, But if the particular Eſtate 
e by defeaſible Title, and the Rem'r by 
bod Title, the defeating that defeats not 
g 5 thas - 


re a Formedon, for by that he mutt reco- 
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, 19 his Eltate, for 
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M jive and to hold the Land to bim and his 


Heirs, he Chall hold out the other. If the Dif- 


keiſee and A. diſſeiſe the Diſs or's Heir, or the 


Grantee of Rent and A. diſſeiſe the Ten, 
ind Diſs ee or Grantee confirm the Eſtate of 
4 yet in neither Caſe doth this extend to 
pals or extinguiſh the Right or Rent ſuſ- 


one Jointenant confirm the Eſtate of the 
other, that it remains Joint; but if he add, 
to have and to hold the Land to him and his 
fleirs, the other ſhall have a ſole Eſtate. 


ke, to hold bis Eſtate in Fee, he paſſes no- 
king, for an Eſtate L. can't be an Inheri- 
unce; but if he confirm the Eſtate by theſe 
Words, to have the Land to bim and his 
Heir, he gives the Fee, for the Habendum 
and Premifles agree in Subſtance, and the 
Hebendum may enlarge, tho it can't abridge 
the Premiſſes. 

A Releaſe and Confirmation agree in this, 
tat either of em made by a Leffor L. to the 
Husband of a Feme Leſſee and the Wife, ha- 
nd for Term of their Lives, give the Husband 
an Eſtate by na Nao Rem'r, or lucreaſe of 

erm of his L. after her 
Death, If the Confirmation had been to 
em in Fee, it had given them the Fee joint- 
ly, and he had been ſeis d in her Right for 


band and Wife, habendum one Moiety to 
bim for L. the other to her for L. and then 


the Leſſor confirm the Eſtate of both, haben 
to them and their Heirs, this gives em a 


T(jant Fee in the Wife's Moiety, and the 


8 4 Hus- 


_—_ as a Releaſe doth. It is ſaid, that 


And if Leffor confirm the Eſtate of his Leſ- 


ter Life. And if a Leaſe be made to Hus- 


29% 
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Husband a ſole Fee in his ;own, for the 
Husband's Eſtate in the Wite's R. ht in the 
one Moiety is as capable of a Confirmatio 
as his own Eſtate in the others A Conki 
mation of the State of two Leſſees in Com 
mon, or joint Donees, Habend in Fee, gives 
them a Fee in Common, for it enures ac 
cording to the Quality of the State enlarg4 
A. is Ten't L. with a Remer to. B. for L 
Leſſor confirms the Eſtate of, both habend' ti 
them and their Heirs, A. is Ten't L. for ont 
Moiety, Rem'r to B. for L. Rem'r to A. ii 
Fce; of the other A. is Ten't L. Rem'r to] 
in Fee, for B. s Rem'r of the Fee in thy 
Moiety drowns his particular Eſtate. 

In the Cafe above, where the Husband 
has a Rem'r for L. and the Wife is Tent U 
or where a Leaſe L. is made to A. Rem t ic 
him for Life of C. if the Husband or A com 
mit Waſte, an Action of Waſte lies, for thai 
intermediate Rem'r Z. in the fame Perſo 
that does the Wrong, ſhall not make it diſ· 
puniſhable, en 37 

If one make a Leaſe F. to a Feme Sole,whi 
matries, and then the Leſſor confirm t 
State of the Husband and the Wife, ha 
bend the Land for Term of their two Lives 
this gives em a joint Freehold, for they had 
none before, and tho' the Wite's Frechol 
Mo in the Husband's Diſpoſal, a Lcalt 


It is ſaid that whatever I may defeat by 
my Entry, I may make good by my Confir- 
mation; therefore if a Feoffor on Condition 
confirm a Grant of Rent by the Feottee, ot 


a Diſs ee confirm a Grant by the Die 7% 
| T os 
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s Heir, the Rent remains after Re- entry 
Recovery, whether the Entry were law- 


5 ul when the H onfirmation was made or 
— jt: But in all theſe Caſes a Releaſe would 
. We void. 

ye 


At Law, if the Patron and Ordinary, or 
e Patron alone of a Chapel Donative, had 
onfirm'd a Grant of a Rent made by a. 
rlon or Chaplain,or licenſed them to make 
ch Grant, it remain'd effectual according, 
the Purport of it. Perſona Imperſonata is 
te Incumbent. of a Church Parochial, in 
hoſe Perſon the Church may ſue for and 
end her Right, = | | 
The Ordinary alone may confirm with- 
ut Conlent of Dean and Chapter, but when 


s Confirmation can't make it good after 
+ Deceaſe of the; Incumbent, . but only 
wing his own} Life, unleſs Dean, and 
Hnpter agree. For the Advowſon is Part 
e Poſſeſſions of the Biſhoprick, the Va- 
"1, Wie whereof can't be leſſened by the Biſhop 
thout their Conſent. | SE 
arſon of C. his Confirmation of the Grant 
e Rent out of B. without his Patron's 
ent can't make it perpetual, no more 
in that of Ten't L. If the Eſtate of the Pa- 


then the Condition be broken, the Con- 
mation is void. | ' 


ly during his; Life, and that of the Succeſ- 


his wrr'd, it is good for ever; if it be dit- 
8 5 con- 


he fame Perſon is Patron and Ordinary, 


one be Patron of the Church of B. as: 


on that confirms a. Grant be conditional, . 


d. ' 7 * 824 
A Confirmatian by Ten T. remains good 


ars that come in by him; but if the Entail 
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continu'd, it is good during the Diſconti 
Nuance. 

In all Caſes the Confirmation muſt h 
during the Life of the Incumbent th; 
made the Grant, for after his Death it isa 
ſolutely void. 

No ſole Corporation could ever make a 
_— 1 . the Conſent « 
ome other, but all Corporations Aggregat 
of many Perſons capable, as Ben a 
Chapter, & c. or the Head of a Corporatio 
Aggregate of many Perſons dead in L 
as an Abbot or Prior with the Conſent ( 
the Covent, might make an abſolute Ali 
nation; fo might a Biſhop with a Conf 
mation of the Chapter; and if there we 
two Chapters with the Confirmation of bot 
and if one of them were diffoly'd with t 
Confirmation of the other, but the Cor 


— the Founder or Patron was not 1 % 
quir d. ; 
If a Diffor make a Deed of Feoffme 3 
and a Letter of Attorney to deliver Sciſin FI, 
A. and the Diſſeiſee confirm the Eſtate of MI | 
or the Deed made to A. this is clearly voy 
But if a Biſhop had made a Deed of Feot a 
ment, and Letter of eng; | or a Chan 
to K. and before Livery or Inrollment toy... 
Chapter had confirm'd the Deed or Chi the 
ter, this was good, for the Aﬀent is ſult = 
cient. | 

If Ten't L. whether on Condition or alfſ®? 
ſolute, grant a Rent in Fee, a Confirm, | 
tion by Leſſor makes it effectual, (and) he 
by Law it was determinable by Du be 


Of Confirmation. 
ren't L.) becauſe the Grant was in Fee. 
But if the Grant be to the Grantee and his 
Heirs by expreſs Words for the. Gramtor's 
life, and Leſſor confirm it, it ſhall deter- 
nine by the Death of the Grantor, 


my amount to a Grant, Feoffinent, Gift, 
Releaſe, Confirmation, Surrender, & c. there- 
fre if a Diſs ee by Deed, dat vel concedit the 
Land to the Diſs or, this amounts to a Con- 
frmation ; or if a Leſſor make a Deed with 
ſuch Words to the Leſſer, it gives him an 
late L. T. or in Fee, according to the Pur- 
jott of it; and if he make a Deed to him 
In theſe Words, voluit quod haberet Terram 
n termino Vite, he enlarges his Eſtate for 
Term of L. and there are many other 


n Confirmation. : 
But a Releaſe, Confirmation, or Surren- 
let, G c. can't amount to a Grant, Cc. nor 


oa ſpecial End. 

lf the Parſon and Ordinary make a Leaſe 
of the Glebe to the Patron, or a Dils or 
int a Rent to the Diſs'ee, or make a Leaſe 


ee Patron or Diſs'te refpectively grant over 
wounts to a Grant and Confirmation, for 
Wiley can't avoid their own Grants. 


lhe Heir, and Confirmation of the Diſf'ee, 
Teuer the Land ever paſſes from him that 3 
| the 


Dedi & Conceſfs are general Words, and. 


Words, as Dimiſt, Sc. which one may uſe 


Surrender to a Confirmation or Releaſe, . 
kr theſe are peculiar Conveyances deſtin d 


L. Rem'r to the Diſsee; in all theſe Caſes, if 


he Term or Rent, or Rem'r, ſuch Deed. 


If the Diſs ee and Diſs ors Heir join in a 
feoffment by Dred, this is the Feoffment of 
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the State. in him; ſo where Ceſt que Use 1 
and the Feoffees join'd in a Feoffment aſieti Wr 
the 1 K. 3. it was the Feoffment of the Fed lud 
fees ; but if the Diſs or and, Diſs'ce join in or 
a Deed of Feoffment, and enter, and ma 1 
Livery, it is the Feoffment of the Diſs: Nuo 
and Confirmation of the Diſs or. tain 

If Ten't L. and he in Rem'r or Rev'n in A4 
Fee join in Feoffment by Deed, the FrecholdM7re; 
moves from Ten't L. the Fee from the other MD: 
If at Law they had join d in a Parol FeofWMh:r 
ment, the Whole maved from him that had n! 
the Fee, and it is ſaid that. it (hall. be con g 
{trued a Surrender of Ten't L. ſor in the fr Ml! 
Caſe the Freehold ſhall paſs from Ten't L. an ber 
the Deed of Feoffment Neal amount to a Grant offi: | 


the Rev n, but a Rav'n can't paſs by Pani 
therefore in the 2d Caſe, the Lam will confr 
the Fee to be executed in the Leſſor, by an in 
ph Surrender of. the State L.. [* 
If Ten't L. and he in Rem'r in T. join 1 
a Eine, this is: no Diſcontinuance, for th 
Grant of the Rem'r in Judgment of Ln 
precedes the Grant of the particular Eſtate 
But if Ten't L. and be in Rem'r L. join 1 
a Feoffment, both forfeit their Eſtates, n 
thall it be conſtrued the Feoftment of Ten 
L. and Confirmation of the Rem'r Man. 
In good Order you muſt plead, 1. Pen 
the Juriſdiction. 2. To the Perſon; fu 1 
of the Plaintiff, then of the Defendant 
3. To the Count. 4. To the Wit 
5., To the Action. And it any of thele ar 
miſordeted, the Benefit of the former 


Of Con fir mat ion. 
The Count muſt be conformable to the 
el Writ, the Bar to the Count, Cc. and the 
of judgment to the Count, and none narrower 
inWor broader than the other. T 
lt is ſufficient in Bars to have a Certainty 
ee common Intent, i. e. That it be ſo cer- 
ain that, generally ſpeaking, if it be true, the 
in Haintiff can have no Cauſe of Attion, as in 
old Treſpaſs it is 4 good Bar that the Land is the 
er Ml Defendant's Freehold, and yet it may be that he 
has leas'd it for J. to the Plaintiff; Sec, Bus 
in Indictments, Counts, Replications, Cc. 
greater Certainty is requir'd, which is 
alld a Certainty to a certain Intent in Ge- 
neral ; far if without à violent Conſtruttion of 
the Words of the Record they may be true, and 
wt the Defendant not : guilty, the Law xill not 
undemn him, as if one be Indicted for coining 
Alchymy ndiuſtar Pecuniæ Regis, aithoat 
ſen ing what. Jdoney. But in Eſtoppels; 
wich are od ions, becauſe they conclude 4 
lan from alledg ing the T ruth, there mult be 
Certainty to every Particular, and there- 
Wire Exceptions may be taken again them nhich 
ve ſo nice, that they will not be allowd in any 
Ky Caſe. * 98552 
A Plea in Abatement of the Writ, or af 
ter the latter Continuance, ought. to be 
. eaded certainly. | | 
fuß The Ancient Farms of Pleading are to be 
dantModlcrv'd, therefore in Counts it is ſufficient 
Wuge ſay cam F. S. ſeiſiius, Cc. Dimiſit, or 
e elit, without expreſly ſaying that he was 
eis d, and did demiſe, (yer the Plaintiff, 
the will, may ſay ſo,) but in Bars, Repli- 


cations, 


398 


io him. 
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cations, and other Pleas, a Seiſin muſt be al. 
ledg'd in Donor or Leſſor. | 

Counts and Ayowries (becauſe they are 
in the Nature of Counts) need not to be 
averr'd, but all other Pleas in the Affirma- | 
tive mult be averred, but thoſe in the Ne p 


gative ought not. 


Matter of Inducement, which is only al 


ledg'd in order to bring in the principal 


Matter, needs not to be ſo certainly alledg' di 5 
as Matter of Subſtance. © 
All Pleas muſt be alledged directly, and 
not by Way of Rehearſal, nor is it ſuf 
cient that what ought to be expreſly pleaded 
3 deduced by Argument from what j 
pleaded. | 

When a Record is the Ground of the 
Suit, or of the Subſtance of the Plea, 1 
mult be e alledg d; but Sentences! 
Courts Eccleſiaſtical may be alledg d Sum 
marily, as that a Divorce was betwixt ſuc 
Parties for ſuch a Cauſe, and before ſuch : 
Judge, & concurrentibus his que in jure 1: 
quiruntur. For it is to no tay 4 to alledg 
them particularly, becauſe the Forms of tho 
Courts are different from thoſe of Common Las 
and our es pre that they are obſervi 
by the Fudges 7 thoſe Courts, but the Judgt 
mult be nam'd, that the Court may wilt 


It may be generally alledged that 7.9 
was ſeis d in Fee-Simple, but the 
mencement of particular Eſtates muſt b. plea 
ſhew'd, (becan fe they could not originally Cm 
mence without a Conveyance which 2 4 

Hen d, 
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en d,) unleſs they be alledg'd by Way of 


Induccment only. 

Special and ſubſtantial Matter alledg'd by 
ether Party ought to be ſpecially an- 
werd, and not paſsd over in general 
Pleading, 

All Pleas are conſtrued moſt Rrongly 
: gainſt him that pleads em. 

I is good, whereof no Tryal can 
be had. 

The Ten't before his Default ſav'd may 
plead Pleas proving the Writ abated, (be- 
tauſe it is Error in Fact to proceed after,) or 
Matter apparent in the Record, but not 
thoſe which prove it only abateable, as ta- 
ling Husband. 

Where one is authorized to do a Thing 
by Common Law, Statute, Cuſtom, Grant, 
or Commiſſion, he ought to purſue the 
wbſltance of it accordingly. © 

Neceflary Circumſtances, as Livery and 
Attornment in the Plea of a Feoffment of a 
Manner, are implied. | 

A Defect in Count, Bar, &c. by Omiſ- 
hon of ſome Circumſtance may be ſav d by 
the Plea of the adverſe Party, but Inſuffici- 


Icq of Matter cannot. 


Surpluſage vitiates not, unleſs it be con- 
trarnant to the Matter before. ; 
What is apparent by neceſſary Collection 


om the Record needs not to be averr'd. 


As to affirmative Covenants, one may 
plead generally Performance of all ; but as 
io tloſe in the Negative he mult plead ſpe- 
tally; Of Disjunctives, he muſt ſhew 

| which 
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which he hath perform'd:; thoſe to be done 
of Record muſt be ſhewn ſpecially.” 

Pleas amounting; to the general Iſſue are 
not to be allow d, but the general Iſſue is to 
be entred. But where the Matter pleaded con- 
tains Matter of Lam it may be pleaded, not- 
withſkanding it may be ſhewn on the general 
Iſue. 

Fon ought to conclude properly, thoſe 
to the Writ to conclude to the Writ, thoſe in 
bar to the Action, Eſtoppels mult relie on 


the Eſtoppel. 


Finch of 
Law. I 19. 
Ven. z to. 


304. 


Where a Man ſhews the ſpecial Circumſtan- 
ces of his Caſe, and concludes & '/ic he did 
ſuch- and ſuch a Thing, the Concluſion 
waives not the ſpecial Matter, but the Ge- 
nerality thereof is qualify'd thereby, but re- 
gularly where the Concluſion is in the Ne- 
gative, the ſpecial Matter is waiv d, eſpeci- 
ally where it goes to the Point of the Action; 
for there the ſpecial Matter is alledg d to no pur- 
pole; but in an Action on a: Bond, one may 
plead that it was delivered to F. S. to be deli- 
vered t04he Obligee un a Condition not yet per- 
formed, and ſo ut is not his Deed, and the jp 
cial Matter is nat naiv d. „ % 20 

A ſecond Plea containing Matter ſubſe - 
quent to the former, and not fertifying the 
tame, (which is called a Departure, ) is vitt- 
ous, as when the Ten't pleads a Deſcent, 
and the Demandant avoids it by Pleading 4 
Feoftment from the Ten't, and he rejoins 
that the Feoffment was on Condition. 80 
it one plead Performance of Covenants, and 
the Plaintiff reply that he did not ſuch an 
Act, Sc. and the Defendant rejoin - f 

etfftere 


Of Confirmation. 40 
offered to do it. Or if a. Man in his Bar 
© Haske a Title at Common Law, : (as if he 
al generally: that 'a Leaſe T. was made tb 
tim, &c. which being generally alledg d, ſhall 
v intended to be meant of. a Leaſe . ood by Finch, 393. 
the Rules f Common Lan, ) and in the Re- 
pinder maintain it by Cuſtom or Statute. 
Or if one plead a Feoffment in Bar, and 
maintain, it by Diſs in and Releaſe, or Leaſe 
ad: Releaſe; or plead a Gift. in 7. and 
maintain it by a Recovery in Value. But 
ome may Count of a Gift T. and make it 
od in the Replication by a Recovery in 
Value, of the Lands in queſtion hy Force of 4 
Warranty, in lien of other: Lands in T. evitted 
nn the Doner, - mbeneof be ſball be 2 
% Efate as; he had in the Land loft, tor 
Je. ere can be no other Count: And he that 
„ads a Feoffment in Bar, may plead a Re- 
"Wale to his Feoffor in the Rejoinder, for it 
mifies the Bar. | 
„bo one may in proper Time uſe diverſe 
1. Vilatories, yet a Plea In Bar containing 
"Wouble Matter, ,viz., requiring ſeveral An- 
ers, is vitious, but where there are di- Co. L. 3oꝶ 
trle Defendants, each of them may plead 
weral Pleas; and by 4 & 5, Anne 16. one 
kay with Leave of the Court plead diverſe Mat- 
in Bar, and on a general Iſſue one may 
Ire as many diſtinct Matters as he can in 
Tx they may alſo be found by ſpecial 
erdict. | | | | 
It he that has a Seigntory, Rent or Com- 306. 
on, confirm the Eſtate of the Ten't of the 
ind, yet the Charges and Services remain, 
tif he. releaſe to the Ten't he extin- 
guithes: 


Of Confirmation. 

tel The Grant of a Seigniory or Rent c—_ 
Mo the Ten't, enures by Way of Extingu 

nent, for the ſame Man can't be Lord and 
Ten't, or receive Rent aut of his own Land, 
och a Grant to the Ten't and a Stranger 
mures by Way of Extinguiſhment as to one 
Motety, and by Way of Grant as to the 


[. | 
The Releaſe of a Leffor 7. to his Leſſee en- 
lges his Eſtate for L but his Confirma- 
Jon enlarges it not at all. 
An Infant makes a Leaſe Y. and the Lef- 
Wie grants part of the Term to another, and 
ee Infant at full Age releaſes to the Gran- 
rere, his Releaſe is void for want of — 
ut if the Leflee Grant the whole Term, the 
fſor's Releaſe to the Grantee is good, and. 
us Confirmation is good in both Caſes. 
If a Man grant a new Rent for L. and 
len confirm the Eſtate of his Grantee in 
te, he enlarges not his Eſtate without a 
ſew Clauſe of Diſtreſs, becauſe he that con- 
ms hath no Rev'n in the Rent. But if one 
d of a Rent in Fee grant the ſame for L. 
my by his Releaſe enlarge the Eltate of 


mee Grantee. 

nen WM If the Grantee of a new Rent ſurrender 
on. Ir cancel the Decd by which it was granted 
eſo deltroys the Rent, bur it ſeems that if 4 


ranger deſtroy the Deed, the Kent is not de- 

ly thereby, tho a Thing merely in Action 
r deſtroy d by the Deſtruction of the Deed by 4 
ranger, and if the Grantee of the Rent deliver- 
12s 199 the Deed to the Grantor, he does not thereby 
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finenorender the Rent, but he may ſue for it, if he Vent-297. 


nent! can 


— 
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can get the Deed a ain, for 4 Choſe in Gran 
maſt be ſurrender d by Deed.” 17 F. 


Of Attornment. at 


zog. A Frornment is the Agreement of a Ten l 
to the Grant of a Seigniory, Renten 
Rev'n, or Rem'r, (»ithout which 10 grain 
thereof could take any Effect before 4 & Wl 
Anne 16. by which: Statute _Attornment ir 
made needleſs.) It ought! to have been ixoo 
the Life of the Grantor and ' Grantee, an |; 
might be expreſs d or imply'd; expreſs A 5 
tornment is by Words or Writing exprelio / 
ſing the Ten't's Agreement, as ſaying th: 
he agrees, or uſing Words: Tantamoun 
An implied Attornment is when the Ten 


knowing of the Grant, pays the Rent to ii leo 
Grantee, &. but there could be no Atto lite 
ment without Notice of the Grant exprels len 
or imply d, therefore if a Bailiff who us 


to receive the Rents had purchas d a Manno 
Payment to him without Notice of the Pu 
chaſe was no Attornment: So if the Lor 
had levyd a Fine, and taken back a Stat 
in Fee, and the Ten't had continued P; 
ment. | 

Attornment was good, the' the Thin 
granted were altered before Attornmen 
as if a Rent Service became Seck by Surpl 
ſage; and if the Grant were of two Acre 
and a Fine levy'd of one before AttornmenWit N 
yet the Ten't might attorn for the other. 

If the Rev'n of three Acres were grantec 
and Leſſee attorn'd for one, or ſurrender rn 
ane to the Grantce, this was good for autor. 


Of Attornment. 


© if the Grant were to two, and he at- 
nd to one according to the Grant, this 
mur d to both; and if one died he might 
morn to the Survivor. Attornment to 
Grantee L. enur'd to the Benefit of Remer 
Man, tho the Ten't ſaid expreſſy that he at- 
end only to the Grant for L. for Attorn- 
ment being bat a bare Agreement to 4 Grant 
auld neither enlarge nor diminiſh the Operation 
ttereof. Attorument to 9 9e Ule was a 
good Attornment to the Grante. 

Ifa Grant were made to A. for L. Rem'r 
bo B. in Fee, and A. had died, there could be 
o Attornment to B. for one cant take a preſ-nt 
Elate in Poſſeſſon by Force of ſuch Word: in 4 
brant which give him a Rem r only, But if a 
brant were to a Man and a Woman, and 
kfore Attornment they entermarried,. the 
Attornment was good, tho they did not 
then take by Moieties, for the Words of the 
Grant may ſtill have their Effect according to 
the Purport of it, tho the Quality of the Gran- 
tt; Efate be different from what it would have 


hen, if the Ten't had attorn d before, Mar- 


Er, ö 
f. Feme had married her Grantee before 
Ittornment, yet might the Ten t attorn, but 
bot if (he had married another, for that 
would have been an imply d Countermand 
of the Attorment which would then be to the 
Wiwband's Prejudice, and defeat his Eſtate for 
le Wife's Life gain d by the Marie, and if 
brantor before, Attornment ha 


* Ir bet d made a 
nteſonnt to another, , and the Ten't had at- 
* torn'd to the 2d Grantee, he could not after 


torn to the firſt, tho. the firſt Grant were 
? in 
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in T. the 2d for L. So if a Rey'n on 29 
State L. were yams, and before Attorn 
ment the Eftate L. were confirm'd in T. the 
Attornment was countermanded ; ſo if a 
Grant were made of a Rev'n on a State fo 
Z. and before Attornment, the State of the 
Leſſee were confirmed for L. 

Where there were two ſeveral Grantees 
Attornment to both was void, for by t/ 
Purport of each Grant the Whole is eæpreſh gi 
ven to the reſpectiwe Grantees, and it ſhall mi 
be in the Power of the Ten't to male ſuch Grant 
enure by giving a Moiety only to each. So if a 
Rev'n were granted for L. and after grant 
ed to the ſame Man for T. and Tei t attor 
to both Grants, Or if one Grant were 
made to F. Bithop of L. and his Succefſors 
and another to him, and his Heirs, and th 
Ten't attorn'd to both. 

If A. had granted B. Acre or W. Acre, an 
Ten't had attornd, and Grantee make hi: 
Election, the Attornment was good, for it ce. 
was made to the Grant in ſuch ſort as the 
Grant was made. , | 

If a Man had alien'd a Mannor, whic 
was Parcel in Demeſne and Parcel in Serif 
vice, the Services without Attornment paſs di 
not in Poſſeſſion, nor in Right, except thoſe f 
of Ten'ts W. or Copyholders which need- 
ed no Attornment. 
. 

rpoſes to make the | 28 pals 
from the Grantor ab initio; pe, the Grantee 
were an Alien before Attornment made De- 
nizen, R. ſhould have the Thing granted, 
for as between the Partics it ſo pa 2 | 
4 


Of Aitornment. 
xt fo as to args the Ten'ts with Arrears 


4 Rent, or tor Waſte in the mean Time. 

th If a Lord had let his Manner tor L. or 7. 
che Ten ts bid attoftd, and then the 
on were granted, the Attornment of ſuch 


lee [on 111 of the —_— | 
On Grants of a Scigniory, Rent-Service, 
rn or Ref, he that was immediately 
wry to the nuntor cught to attorn ; there» 
we if there were Lœd and Tent, and Ten't 
ud made a Leaic L. or Gift 7. Cc or tf there 
ne Lord Meine and Ten't, and the Lord 
xd granted his Seigmory, he in Rev'n in 
& fir tt Cafe, or Meine in the ad, ought to 
ne at:orn'd. If Ten't in Fee had made a 
ere ale IL. Rener in Fee, the Ten't L. ought to 
ors Wire attorn'd to a Grant of the Seigniory, 
fr he was Ten't as to this Imtent to the 
for during his Like the Lord ſhall 
ow upon him only, ar et the Rem'r is 
lo holden mediately of the Lord, and ſhall 
teat if be in Remer die without Heir, and 


ut if a Rent-Charge in Fee be granted for 
and then be that has the Rev'n of the 
ſedFeot purchaſe the Land, che Grantee ſhall 
joy it for L. for the Neu- Charge can have ne 
ber Efate iſſuing out of it to which it may have 
tation, but in the Caſe above, when an Eſtare 
me L only remains in 4 Seigniory, it can't ſup- 
t the Scipmiary paramount. | 

tee But to a Grant of a Rent-Charge, or Rent- 
cx iſſuing out of a Frechold, the Freehol- 
red, was to a becauſe the Freehold was 
burfurged ; therefore tho the Diſs' ee might 
not have 
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ch Eſcheat ſhall drown the Seigniory, for Vid. 370, 
ere can't remain a particular Eftate in it: 229. 
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have attorn d to a Grant of a Rent-Seryie 
the Diſs or only could attorn to a Grant e he 
2 Rent-Charge. $"4 if the Lord had grand 
ed the Rent witholit the Homage, the Dils' ud 
only could attorn, for it paſs d as a Ren rel 
Seck. If the Revin only were charged with lor 
Rent. Charge, he in Rev'n ſhould attorn Me! 
the Grant of it. The Law remain'd as to HH ee 
Difference of Attornment after the 21 H... 
for tho the Lord needed not avow on a 
Perſon in certain, the Privity remain'd no 
witlhiſtanding between him and the Tent. 
If he that had a Rent-Charge in Fee h. 

ces it for L. and the Ten t of the L 
uad attorn'd, and then the Rev'n of t 

Rent- Charge were granted, the Grantee { 
L. ſhould have attorn'd alone. 
here was no need of Attornment, exceſs. 

to Grants of Rem'rs, but where the Te 
was to be ſubjewo Tenure, Attendance, fie 
Payment of Rent to the Grantee, therctofſ 7 
it was not requir'd in Grants of Commonly; 
Annuities, Cc. 11 | 
 Attornment of the Husband bound . gun 

Wife, and where he that ſhould attorn w: 
Grantee, Acceptance of the Decd was ſuffi one 
cient Attornment: Therefore if there w 
Lord and Ten't, and the Ten't hid made 
Leaſe L. to a Feme, Rem'r in Fee, and Le 
ke L. had marry'd, and the Lord had gran 
ed his Seigniory to the Husband, who! 
Right of his Wife ought to have attornt 
and he had accepted the Decd, this was 
good Attornment in Law; and tho 1 
Services were ſuſpended during the Cove 
1 tur 
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ture, the Husband ſhall have them after the 
Death of his Wife. If the Lord had granted 
the Services to the Ten't, and a Stranger, 
ind the Ten't had accepted the Deed, this 
hd extinguiſh'd the one Moiety, and 
ſeſted the other in the Grantee. If the 
Lord had granted the Seigniory to the Wife 
of his Ten't, and the Ten't had accepted the 
Deed, this was a good Attornment ; and 
Wiho the Services were ſuſpended during 
the Coverture, the Wife and her Heirs ſhall 
have the full Benefit of the Grant afterwards, 
If the Ten't' had made a Leaſe L. Rem'r in 
fee, and the Lord had granted his Services 
to Ten't L. and his Heirs, this gave him a 
Fee, (for it ſhall not enure by way of Ex- 


Purport of the Grant,) and it ſhall take 
Effect in his Heirs by Deſcent, for the Inhe- 
ntance of the Seigniory was in Tent L. and 
the Suſpenſion was only during his L. 

Unity of Poſſeſſion of Rent, Cc. and of 
the Land out of which it iſſues of an Eſtate 
equally high and perdurable in both, extin- 
wiſhes the Rent, Cc. but where a Man has 
MW: greater. or more perdurable Eſtate in the 
one than in the other, the Rent ſhall be ſuſ- 
pended only during the Unity of Poſſeſſion, 
8 where his Eſtate in the Land is conditio- 
nal, or gain'd by Diſs'in, Tc. 

If the Ten't had made a Leaſe L. faving 
he Revin, and the Lord had granted his 
*gniory to the Ten't L. the Leffor ought 
to have attorn'd, and by ſuch a Grant the 
Kgniory is luſpended during the Gran- 
tes L, but his an 20s have 1t TIO 

An 


tinguifhment againtt the expreſs Words, and 
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And inaſmuch as the Suſpenſion is but fo ja 
Part of the Eſtate, it is in being as to Thino ou 
concerning the Right; therefore if he it 
Rey'n die without Heir during the Life 6 rer 
the Grantee,” the Rev'n (hall eſcheat to 1h e 
Grantee ; but as to the Poſſeſſion, during | 
the particular Eſtate, the Grantee ſhall hay nc 
no Benefit as to have Rent, Ward, Relief, & 
nor can he grant it over, becauſe he took i gu: 
ſuſpended, and it never was in Eſſe in him Mco 
yet when the Lord takes a Leaſe of the IU nie 
nancy, he may grant over the Scigniory 
but when the whole Eſtate in the Sergnjor 
is ſuſpended, it is neither grantable over, nd 
ſhall the Tenancy eſcheat. ; 

If the Ten't had holden by drverſe Serv 
ces, and the Lord had granted the Seigntory 
and the Ten't had attorn'd by paying any « 
the Services, this was good for the whak 
So if oy were granted by Fine, and th: 5t: 
Grantee had recover d any of em in a wlan. 
Facias on the Fine. BY: 

No Attornment was ever requiſite to 
Grant to or by X. But my Lord Coke ſay I 
that it was requir d in X. s Grants of Land 
of the Dutchy of Lancaſter out of the County 
Palatine ; (a) bat he has been contraditicd | 
latter Authorities. | 

Attornment to a Grant of Rent by PayWker 
ment of a Penny, was geod, and gave 
Seiſin in Law, but Payment of Money e 


any Thing elſe in the Name of Seiſin of f 7 
Rent, gave both au actual Seiſin to mau ha 
tain an Aſſiſe, and was alſo an Attornmende n 
in Law, and yet what was ſo paid was 19Fricd 
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off jart of the Rent, nor ſhould it be abated 


oY out of it. | +. 243T 
Attornment made, or Seiſin of Rent gi- 
ren by one Jountenauit binds the rett. The 
Heir or Aſſignee of the Ten't might attorn, 
ini the Tent had died, or made an Aſſign- 


- 


nent, before he had attorn d. 
An Infant was compellable to attorn in a 
n juris Claxzat, Cc. but, lie ſhould be at 
50 Prejudice thereby, for at full Age he 
night diſclaim to hold of the Conulce, or 
ly that he held by leſſer Services. 43:45 
The Attornment of an Infant, or of one 
Deaf and Dumb by Signs, was good. But 
one Non Compos could not attorn. 5 
Il If a Rev'n expectant on a Leaſe 7. or Te- 
Wruncy by Exccution, Cc. were granted, the 
Frechold did not paſs till the particular 
Ten't had attorn d. If a Rev'n expectant on 
State L. were granted, the Ten't of the 
Land ought to have attorn d, whether he 
were the Leflee himſelf, or his Aſſignee, for 
ater Aſſignment by Leſſee L. there is no 
lenure nor Attendance betwixt him and 
ſor, tho the Aſſignment were on Con- 
lion only. But tho Ten't in Dower 
Ir by Curteſy had granted over their 
tes, might they have attorn'd, for 
er the Grant of their Eſtates, they are 


ave Wubject to an Action of Waſte, and if the 
ey ern be granted by Fine, it mult ſuppoſe 
tun Ten'ts, and the quid juris Clamat ought 


0 have been brought againſt them, bec auſa 
q were the Ten'ts at the Iime of the Note 
is noevied. But the Grantee of the Rev'n ſhall 
dare Waſte agaiuſt the Aſſignee of Ten't in 

12 Dower 
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hearſe the Statute, which proves that he © 


Of Attornment. 
Dower or by Curteſy only, and muſt re- 


could not have Prohibition of Walte at, 
Common Law, therefore it is ſaid that the 
Attornment of the Aſſignee was iuffieient. t 

A Rev'n or Rem'r expectant on a State 7. 
could not paſs by Grant without Attorn 
ment of Ten't T. out Ten't T. could not 
be compell'd to attorn in a quid juris Cl; 
mat, nor could Ten't T. apres, but his Af 
ſignee might, and even Ten't in T. ſhould; 


be compell'd to attorn in a per gue Servitia i had 
or quem redditum Reddit. of 
If a Leaſe YT, were made, Remer L. their | 
Attornment of Leſſee, or Rem'r Man to n 
Grant of the Rev'n bound the other. f 
Rent paſſes impliedly by a Grant of ts! 
Rev'n, non 72 * If one had made leg 
Leaſe L. and after had confirmed the Etat rn 
of the Leſſee, Rem'r to a Stranger in Fee and an 
the Leſſee had accepted the Deed, this was D 
ood Attornment, and he in Rem'r ane 
ave Waſte, if he can ſhew the Deed; bu Wai 
being privy in Eſtate he muſt ſhew it, anc buf 
yet he has no Reinedy for it during the Le 
fee's L. and when the Rem'r is executed . ö 
need not thew it; for this Cauſe it is thi wy 
beſt Way to Have the Confirmation in thy, 
Caſe by Indentures, and to deliver one parfy t 
to him to whom the Rem'r 1s limited. the l 
If Jointenants had join d in a Leaſe, anWj;q. 
after one had releaſed to all the reſt, or M nent 
one of em only, no Attornment was need It 
ful in Reſpe& of the Privity between th, + 
Leſſee, and all the Jointenants by accepting. 


em all for his Leſſors; but if one Jon 
| 1 5 
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te- ant only had made a Leaſe T. and then 
beg had releaſed to the other, the Attornment of 
ati the Leſſee was requiſite. 

we If one had made a Leaſe L. Rem'r L. no 
+ Wittornment was needful to his Releale to 
TW tim in Rem'r. 

If the Grant were defeaſible, the Ten't was 
not compellable to attorn in a quid 7aris,&c, 
if a Fine were levied of a Rev'n holden in 
(ite without Licence, for the X. might 
ſale the Rev'n, and Rent. So if an Infant 
lad levied a Fine, or Ten't in ancient De- 
neſne had levied a Fine at Law, or Ten't in 
J. had levied a Fine before 4 H. 7. 24. or 
F Ten't had alien'd in Mortmain. 

f Leflor L. or T. had diſſeis d or ouſted 
lis Leſſee, and made a Feoftment in Fee, and 
leſſee had re-enter d, this was a good At- 
tornment, and it ſeems that the Law is the 
lame if he recover in Aſſiſe, for there is no 
Default in the Feoffee, and there is no Reaſon 
bar the Feoffor ſhould: have his Rev'n again 
gainſt his own expreſs Grant, which par the 
toffor's Right. to the Rev'n incluſively in the 
4 hang and it would be a hard Conſtruction 
leave 4 naked Rev'n in the Feoffee without 
WW Remedy to recover the Rent, &c. incident 
Wereto, By ſuch Re-entry the Rent reſerv'd 
en the Leaſe is reviv'd, becauſe incident to 
e Rev'n, but if he that has a Rent in Fee, 
lffeiſe the Ten't, and make ſuch Feoff- 
nent, it never revives. 

If there be two Leſſees, a Re-entry by one 
us the ſame Effect, as a Re- entry by both. 
Voor L. grants the Rev'n for Life, the Leſſee 

ttorns, and then the Leſſor diſſeiſes the 
SI Leſſee, 
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. Of Attornment. | 
Leffee; and makes a Feoffment, Leſſee ft. 


enters, this leaves the Rev'n in the Gram 
L. and another in the Feoffee, but was no 

ttornment of the Grantee for L. of the 
Rev'n, becauſe he did no Act. Sed Q. fo 
if this ſhould not amount to an Attornment, the 
Same Inconveniencies ſeem to follow as in the Caſe 
above of the Leſſee L. recovering againſt the 
Feoffee of his Leſſor, who tho he never ſo mich 
diſaprees to the 4 of his Leſſor, cannot re. 
con ine his own Eſtate without attorning impli- 
citely to the Feoffee. - 

It a Leaſe were made to A. for L. Rem'rto 
g. in T. Rem'r to A. in Fee, and A. hat 
granted his Rem'r in Fee to C. by his Deed, 
paſſed preſently, for it would be in vain that 
A. ſhould attorn to a Grant by himſelf 
Note, When the Anceſtor takes a Freehold 
and after a Rem'r is limited to his Heirs, the 
Fee velts in him; but if the firſt Eſtate be 
but for J. it does not. 
If a Seigniory or Rev'n be granted b) 
Fine, the Thing granted is preſently in the 
Grantee without Attornment : And he mi 
feife a Ward, or enter into Land eſcheated 
or for a Fortciture ; bur he could not before 
4 & 5 Anne 16. diſtrein, or have an Actoi 
of Waſte, or a Writ of Conffmili Caſn, 0 
Caſa Proviſo, or of Cultoms and Service 
without Attornment, but he might have all 
Things which may be ſeis'd without Suit. 

If Ten't L. had attorn'd in a guid uri 
Clamat generally he loſt all Priviledges, à 
to have the Land without Iinpeachment d 
Waſte, Cc. becauſe the Writ ſuppoſes hin 
bare Ten't L. but if he claimd 9 

ou 


Of Aitorument. 
hould cither be allow'd, and enter d of Re- 
cord, or he ſhould not be compell'd to at- 


torn, (But Attornment in Pais expreſs or 


implied loſes no Priviledge.) The Ten't 
could not be compell d to attorn to a Grant 
by an Infant till. he were of full Age, be- 
auſe he could. not till then acknowledge 
his Priviledge. If a Meſnalty were granted. 
for L. Rem'r in Fee, and the Ten't had at- 
orn'd in a per que Servitia to Grantee L. ſa- 
ring his Acquittal, and. Grantee for L. had 
lied, he in Rem'r- could not diſtrein, till 
er had likewiſe acknowledg'd the Acquittal 
i a per quæ Servitia brought by him. 

But if ſuch Meſnalty or Rev'n granted by 
Fine had efcheated before Attornment, the 
Lord Paramount might diſtrein, Cc. with- 
out Attornment, for he, if he pleas d, 
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ncht ha ve avow'd on the Grantee, tho he Co. L. 269. 


vere not compellable to do it in the Gran- 
tors Life, and the Meſnalty came to him by 
nde Paramount in lieu of his former Seig- 
aory. But the Heir or Aſſignee of ſuch 


Conuſee could not diſtrein without At- 


tornment, nor his Bargainee, or Conuſee, 


"Moor his Feoffee, where he diſſeis d the Leſſee 


and made a Feofftnent, and Leſſee re-enter'd, 
for thoſe that come to the Rev'n by the 


ice conveyance of the Party, ſhall not have a 


| 2 Priviledge, than he from whom they 
claim. 

No Attornment was needful here a 
Rev'n was extended, or granted by Fine to 
Jie Uſe of 4. and his Heirs, or bargain'd 


mind fold, For the Rev'n was ſettled in the 


bargaince by Operation of. the Statute, and 
14 he 


322. 


324. 


the Will by refuſing to attory. 


Of Attornment. 


he had no Remedy to compel the Ten't to 
attorn. And the Law is the ſame where pit 
Land was deviſed by Will, for otherwiſe iti g. 
would be in the Ten't's Power to fruſtrate 


A Dils'in of a Mannor is no Diſs in o 
the Services, unleſs the Ten'ts attorn to the 
Diſs'or, but if they do attorn, and he die 
ſeis d, the Diſs'ce can't diſtrein for the Ser 
vices. But tho the Diſs or has gotten the er 
Attornment of the Ten'ts, they may aſter- 
ward refuſe to perform the Services 10% Cr 
avoid a double Charge. * 

No Man can be diſſeis d of a Rent: 
Service in Groſs, but at his Election, for i 
a Stranger take it by Coertion of Diſtreſs, 
or otherwiſe, yet may the rightful Owne 
make a lawful Grant thereof, and the Rent 
ſhall paſs; or he may bring an Aſſiſe againſt 
the Stranger; or diſtrein the Ten't for all 
the Arrears, tho the Dils'or died ſeis d, 
and tho' he has determined his Election, 
and admitted , himſelf out of Poſſeſſion by 
bringing of an Aſſiſe, as a Man may enter 
into Land, notwithſtanding he bring an D 
Action to recover it. And ſuch a Diſs«r 
may releaſe to the wrong Doer, because iu 
thereby he admits himſelf out of Poſleſſion;M,., 
but one can't be diſſeis d by a bare Attorn- 
ment of the Ten't to a Stranger. 

If a Man make a Gift in T. or a LealeWp.,. 
L. or T. of Part of the Demeſnes, and after- 
wards be diſſeiſed of the Mannor, and allY;.. 
the Ten'ts, and the Donees or Leſſees at- I ;, 
torn, and after Diſs or die, Cc. yet may”. 
| Diss ee done 


Of Attornment. 


DiſFce diſtrein on the Land given or let, 


for as long as the Poſſeſſion continues in 


Donee or Leſſee, fo long the Rev'n, and 


Rent 1ncident thereto remain in Donor or 


Lflor, and the deveſting or revelting of 


the particular Eſtate develts or revelts the. 
Rev 'n. 
f the Lord of a Mannor leaſe part of the. 


Demeſnes, the Rev'n thereof continues Par- 


cel of the Mannor, and ſhall paſs by the 
Grant thereof; but if he make a Leaſe L. of 
tie whole Mannor, excepting B. Acre Par- 
cel of the Demeſnes, and then graut away 
the Mannor, B. Acre ſhall not pals, for be- 
ing in Poſſeſſion it cannot be Parcel of the 
lern expectant on a State of Freehold, but 
the Lord had only made a Leaſe T. of his 
Mannor, excepting B. Acre, it ſhould paſs 
by the Grant of the Mannor. 


Of Diſcontinuance. 


[J{{continuance of an Eſtate m Lands pros 

perly ſignifies an Alienation by Ten't 
Tor one ſeis'd in. 4uter Droit, whereby the 
ue in T. Heir, or Succeſſor, Cc. are dri- 
n to their Action, and cannot enter, It 


ly be done by 5 Sorts,of Conveyances,. . 


uz, Fine, Recovery in a Precipe, Feoffment, 
Releaſe or Contirmation with Warranty. 


Sometimes the Word Dilcontinuance is ta- 


len for the Plaintiff's ſuffering the Defend ant 
10 be out of Conrt by neglecting to continue the 
Cauſe, which in an uninterrupted Series mul; te 


We jrom Day to Day till the End of the Suit, . 


ud (a) this is not ſaved by the Defendants Sd. 


15 Ap- 


— 4 
4132 


410 


326. 


„Contra, It is (4) ſaid that, if after the Husband ": 


#300, 28. 


another, or a Day given which is not le. 


0 F Diſcontinuance. 


Appearance, as Miſcontinuance je, 4. «. 
when one Proceſs is awarded inſtead of 


gal, 

At Law the Alienation of Abbot, or Bi. 
ſhop, without Aﬀent of Covent or Chap- 
ter, was a Diſcontinuance to the Succeſſor, 
but if the Covent or. Chapter had aſſented, 
ſuch Alienation had been good for ever. 

A Husband might diſcontinue his Wife' 
Eſtate before 32 H. 8. 28. but by that Su- 
tute a Husband ſeis d in the Wite's Right 
or jointly with her,of any Freehold or Inhe- 
ritance, can't diſcontinue it either by Feoft 
ment, (whether made by him alone or 
Jointly with her,) or by ſuffering a-Recovery 
without Voucher. | 


has alien'd they be divorc'd Cauſa Precontra f 
tus, ſhe may enter in his Life. { 

But this Statute ſaves not the Wife from 
being barr'd by Non-claim on a Fine levic 
by the Husband within 5 Years after hi 
Death, nor does it give the Heir an Enit 
during the Husband's Life on the Husband " 
Alienee. having Iſſue by his Wife, which © 
would have given him a Title to have bec 
Ten't by Curteſy if he had not alien'd. I ® 
the Husband alien Land whereof they art 
ſeis d in ſpecial T. not only the Entry of tit 
Wife is ſav'd, but likewiſe that of the Iflue _ 
and Rem'r Man. Nor can he diſcontinue 8 
Remer in the Wife expectant on a State of 
Freehold in himſelf. -v 

But any other Ten't T. (except a Woman . 
claiming from her Husband,) may ſtill 

6 


Feo 
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feoffment, & c. diſcontinue his own Eſtate, 
end the Rev'n or Rem'r depending on it; in 
Reſpect of the Privity between Ten't 7. 
and the Iſſue, and thoſe in Rev'n and Rem'r, 
B. 2nd becauſe an Entry would defeat the 
Warranty intended to be annex'd to the 
Feoffment, Cc. and after IV. 2. which re- 
ſtrain d Ten't T. from aliening, he was con- 
ſtrued to have ſuch Power as the Law gave 327. 
to thoſe ſeis'd in Fee in auter Droit, whoſe 
Feoftments were voidable by Action only, 
their Conveyances of Things in Grant were 
roidable by Action or Claim, Cc. and 
their Grants of a Thing not in Eſſe before, 
were merely void by their Death. 

None can make the Diſcontinuante lar- 
ger than the Alienation by Ten't T. made 
it, therefore if A. Ten't T. make a Gift in 
J. to B. and B. inſeoff C. and die without 
Iſſue, As Iſſue may enter. 

He that claims by Title Paramount above 
the Diſcontinuance, may enter. 

Since 11 H. 7. 20. if a Woman ſeis d in 8 L. 326. 
T. jointly or ſolely, of Land, Cc. of the 
Inheritance, or Purchaſe of the Husband, 
or given to the Husband and Wife by his 
Anceſtors, or any ſeis d to the Uſe of him 
or his Anceſtors, diſcontinue, he to whom 
the Right after her Deceaſe ſhould apper- 
tam, may enter, 

Ten't T. may have a quod Permittat, a 
Writ of Cuſtoms and Services in the Deber 
Set, not in the Debet only, Admeſure- 
ment, Nativo Habendo, Eſcheat, Conſimili Caſu, 
ama Ceſavit, Waſte. But not a Writ of Right 
11 bY Diſclaimer, quo Faure, ne injuſte Vexes, 
Pech naper 


329. 


Dy. 356. 
2. 42. 
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nuper Obiit, rationabili Parte, Mortdanteſter, 
or ſur cui Vite, for theſe Writs only lie for 
Ten't in Fee-Simple. | 

A Feoffment made by Ten't in T. is a 
Diſcontinuance, with or without Warran 
ty; but a Releaſe or Confirmation 1s not, 
or a Man can paſs no more thereby than he 
may lawfully paſs, but Warranty added toa 
Releaſe or Confirmation to a Diſs or works on 
a Diſcontinuance, if it deſcend on him that Morte 
Right has; but if one having a Son marry a eo 
2d Wife, and Land be given to the Hus 
band in ſpecial Tail, and he have Iſſue by 
his 2d Wife, and be diſſeis d and releaſe 
with Warranty and die, or if Ten't in 7. 
of Buggh Eng. Land, have Iflue two Sons 
and be diſſeis d and releaſe with Warranty 
to the Diſs or and die, yet is not the Entail 
diſcontinued in either Caſe, becauſe the 
— always deſcends to the Heir at 


W. | 
If an Abbot be diſſeis d and releaſe with 
Warranty and die, or reſign, the Succeſſor 
may enter. The Privation ox Tranſlation, 
Cc. of a Biſhop is all one with his Death, 
as to any Act tending to the Diminution of W 
the Revenues, but not as to others; there- 
fore if being Patron and Ordinary he con- 
firm a Leaſe by a Parſon. without Dean and 
Chapter, and then the Parſon die, and he 
collate another, and be afterwards tranſlated, 
the Confirmation remains good. daring tie 
Lives of the Biſhop. and the Succeſſor. of the In» Di 
cumbent who found the Land charged, © | 
The Releaſe of an Husband feis'd in his 
Wite's Right to a Diſs'or with Warranty 
: =. 
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erer was a Diſcontinuance to the Wife, 
unleſs (ſhe were his Heir. 

If Ten't T. releaſe in Fee to his Leſſee F. | 
confirm his Eſtate in Eee, yet does he not | 
continue the Entail, for no more paſſes | 
by a Releaſe or Confirmation than lawfully | 
my. Therefore if Leſſee L. make a Leaſe F. 
nd afterwards make a Releaſe or Confirma- | 
on in Fee to the Leſſee, yet does he not 330. 
bfeit his Eſtate. But if Ten't T. make a 
toſtinent with Livery, he diſcontinues the 
mail; and if a Leſſee make ſuch a Feoff- 
bent, he forfeits his Eſtate. Notwithſtand- 
g ſuch a Feoffment made by Leſſee J. be a 
orfeiture of his Eſtate, and a Diſs in of the 
lor, yet between the Parties it is a good 
tolfment, and a Warranty may be annex d 


dit. 

If Ten't T. make a Leaſe for his own Life, 331. 

at Wd then make a Releaſe in Fee to the Leſ- 

t, he does not at all enlarge his Eſtate 

freby, And if Ten't T. grant his whole 

late to A. and his Heirs with Livery, yet no- 

ing but for his own L. paſſes as to the Iſſue, 

mn whoſe Election it ſhall be to look on the Eſtate 

| of WW the Grantee as void or voidable, tho as long as 

re · ¶ continues: not defeated it be an Inheritance in | A2 

on. I Grantee, and his Wife ſhall be endom d, &c.) ; Rep. 84. 

ind at as to the Ten't himſelf, the Tail is in b. 

| be beyance, nor can he after bring Waſte, 

(ed, lat Ten't T. can't make a righttul Eſtate 

the ger than for his own L. appears, for that 

lu. Diſcontinuance is a Wrong to him in the 
Nen, and the Diſcontinuce is a Deforceor, 

his Nad ſo call d in Formedon, 

nty Deforce- 


422 Of Diſcontinuance. 
Deforcement is any wrongful withhold 
ing of Land from the rightful Owner. 

332. Of Things that lie in Grant there can 

no Diſcontinuance ; therefore if Ten't T, 

a Rent, Advowlon, Common, or Rem'r 

Rev'n expectant on a Frechold,make a Gra 

by Deed or Fine, or diſſeiſe the Ten't « 

the Land out of which the Rent is iſſuin 

whereof he is ſeis'd in T. and make a Feof 

ment with Warranty, yet does he n 

diſcontinue the Entail. But if Ten'tT, ( 

Land make a Leaſe FT. and levy a Fine, th 

is a Diſcontinuance, for the Fine is a Feo 

ment of Record, and. the Freehold paſ nit 

And if Ten't T. grant a Rent or Rem'r wit } 

Warranty, and the Iſſue bring a url. 

don, and admit himſelf out of . Poſlcliofflier 

he ſhall be barrd by the Warranty ace 

Aſſets. | nals 

Neither Exchanges, nor Letters Pate 

work a Diſcontinuance, becauſe they do acc 
require Lavery of Seifan. 

333. f Ten't T. make a Leaſe for Life of ti 

Leſſee, he diſcontinues the Entail duru 

the Life of the Leſſee, and gains a ne 

Rev'n in Fee, and if he after grant t 

Rev'n in Fee, and Leflee die, or ſurrende 

or forfeit in the Life of Ten't T. this 1s 

Diſcontinuance in Fee becauſe the Grant 

was ſeis d in Demeſne as of Fee, in the L 

of Ten't T. by Force of his Grant ; but 

Ten't T. die before the Grant in Fee be © 

cuted by the Death and of Ten't L. the Dl 

continuance determines upon the Death 


Ien't L. tho the Grant were with Watrahwin 
t 
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\ (which being annex d to an Eſtate paſſing b 
Le, cannot bar the Entry of the Tie be. 


ne the Eſtate to which it is annex'd is void at 
7. ffi Election.) If a Fine be levied to Ten't T. 
11 nd he grant and render the Land to ano- 


ther in Fee, and die before Execution, there 
sro Diſcontmuance at all; or if he make 
uns: Feoftment of a Part of a Mannor whereof 
ahbe was ſeis'd in Fee, and annex the Advow- 
ſon appendant by Deed, and die before the 
Grant of the Advowſon is executed by Pre- 
entation and Inſtitution of a Clerk of the 
frantee upon the next Avoidance, the En- 
ail of the Advowſon' is not diſcontinued. 
KF he make a Gift in T. to B. and then 
releaſe to B. and his Heirs, and die, and 
then B. die without Iſſue, the Diſcontinu- 
nce determines, becauſe the Eſtate which 
ais d by Livery only, . caus'd the Diſconti- 
mance, and the Grant of. the Fee 'was not 
Werccuted in the Life of Ten't T. and if Ten't 
J. make a Leaſe L. and then grant the Rev'n 
Wn Fee to A. who grants it to B. and then 
len t L. die, whereby the Fee is executed in 
the Life of Ten't T. yet the Diſcontinuance 
letermines by the Death of Ten't L. becaule 
the Fee was not executed in the Grantee of 
len t T. And if Ten't T. make a Leaſe L. and 
then grant the Rev'n in Fee, and the Grantee 
lie without Heir, during the Life of Ten't L. 
ind the Rev'n eſcheat, and the Ten't L. die, 


fore the Eſcheat, the Diſcontinuance had re- 
and, | 
| 74 


the Diſcontinuance is determined; but if the Litt. Sec. 
Rev'n had been executed in the Grantee be- 642. 


424 
334. 


Co; L. 333. 
* 
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A Leaſe T. by Ten't T. cauſes no Diſcon 
tinuance, and the Rev'n on ſuch Leaſe de 
ſcends to the Iſſue in T. but the new Rey 
in Fee gain'd by Operation of Law upd 
the making of a Leaſe L. deſcends to th; 
Heir general. A Deviſe by W:11 is no Diſcon 
tinuance,nor is a Leafje tor 3 Lives according 
to the Statute, to which every one 1s Party 
and therefore no one can be wronged by it. 

It Husband and Wife at Law had b 
Deed join'd in a Leaſe L. of the Wie 
Land, this had been a Dilcontinuance of thi 
Freehold, and yet the Revn remain dei 
the Wife; but if the Husband alone lad 
made the Leaſe, he had diſcontinued th 
Wite's Eſtate. 

If Donee infeoff his Donor, or Rem 
Man, this is no Diſcontinuance, becauſt 
the Rev'n is not diſcontinu'd, for which 
Cauſe, when the Rev'n is in the X. then 
can be no Diſcontinuance; but ſuch an En 
tail the Rev'n whereof is in the K. mig; 
be barrd by Fine or Common Recovery 
before 34 H. 8: 20. but K.'s Rev'n coul 
never be barr'd by any Act of the Ten t 7. 

If there be an intermediate Rem'r ui 
Tail, a Feoffment made to him in Rev'nb 
Ten t T. is a Diſcontinuance; and if Tent 
infeoff the Donor and a Stranger, this is 
Diſcontinuance of the whole Land. 

It Leſſee L. make a Leaſe for his own ! 7 
to the Leſſor, Rem'r to him and a Stranger nl '* 
Fee, this enures as a Surrender for the o. 
Moiety, and a Forfeiture for the other, 
©. How the Eſtate L. can be forfeited 5 
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Deed which the Leſſor agrees to? But if one 
ſointenant 1nfeoft his Companion and a 
ranger, this velts his Moiety in the Stran- 
ger only, for as to his Companion the Live- 
17 15 void. 
If Husband of Leſſee L. make a Feoffment 
n Fee, and Leſſor enter for the Forfeiture, 
his was a Diſcontinuance at Law of the 
Vite's Freehold, and yet the Rev'n was re- 
elted, ſed O. How the Diſcontinuance can re- 
in, ſince the Eftate which paſsd by Livery, 
w was. the only Canſe of the Diſcontinuance, 
| defeated by the Entry of the Leſſor ? 
Alſo ſome Diſcontinuances are for Life on- 
is when Ten't T. makes a Leaſe for Leſſees 
ſome are during the Limitation of a 
tate T. as when Ten't T. makes a Gift in T. 
ut if he make a Leaſe T. or L. Remer in 
e with Livery, this is a Diſcontinuance 
Fee, becauſe the State in Fee paſſes by the 
very. 
When the Eſtate that caus'd the Diſcon- 
nuance is defeated, the Diſcontinuance is 
Weicated alſo, as if the Husband had made a 


9 oftment of his Wife's Land en Condition, 
. died, and his Heir had enter d for a 
r ich of the Condition, the Wife might 
'n ber, for the Heir enter d in Reſpect of the 
Ae by Force of the Condition which de- 


ended on him, not in Reſpect of any Right, 
the Law will not adj udge the Heir to gain 4 
ungjul Eſtate when he does nothing but what 
anal may. Therefore his Eſtate pre- 
W'tly vaniſhes away, and veſts in the Wife 
ihout any Entry or Claim by her, 


Even 
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337- 


43. a. 


Feoffment, and one die, the Right ſurvive 
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Even at Law, if the Husband within Av, 
had made a Feoffment of his Wife's Land, an 
died, his Wife might have enter'd, for he, | 
had liv'd, migbt have enter'd, but not! 
his own Right, but in hers, therefore ſuc 
Right remains to her after his Death; for} 
is hard that the Husband's Feoftment, whic 
would not take away his own Entry 
thould take away hers ; but the Husband 
Heir in ſuch Caſe could not enter, becauſe nt 
Right nor Title deſcended to him; and i 
an Infant being Ten't pur autre Vie make 
Feoffment, he can't enter after the Death 
Ceftuyque Vie, becauſe then he has no Righ 
at all remaining in him. If Baron an 
Feme being both within Age join in Wy 
Feoftment by Indentute of the Wife's Land 
reſerving Rent, and he die, ſhe may have M 
dum ait infra Statem, but if he were within 
Age, and the of full Age, ſhe ſhall not. 

If two Infants being Jointenants make 


becauſe they might have join'd in a Writ s 
Right, and the Survivor-may enter intot 
Whole, but they can't join in a dum fait in 
eEtatem, becauſe that Action is grounded on il 
Wonavge of the Demandants, which is ſevert 
for the Nonage of the one is not the Non 
age of the other. But if one of them on 
had made a Feoffment of (a) his Moiety, Miniſ 
Jointure had been ſevered while the Fecf 
ment had remain'd in Force, and cone 
quently there could have been no Surviwo 
but if he had made a Feoffment of the pol | 
Band, and died, the Right nould have ſurvivl 


becas 


Of Diſcortinuance. 


e they might have joind in 4 Writ of 


tight, If one Jointenant be within Age, 
d the other of full Age, and they join in 
; Feoffment, and he of full Age die, the 
hfant ſhall recover but a Mojety. 

Not only the Heir general ſhall take Ad- 
untage of the Nonage of the Anceſtor, but 
oa ſpecial Heir, as the Heir by the Cu- 


u he be not Heir at Law. If the Hus- 
and had made a Gift in T. of his Wife's 
nd during his Nonage, and died, not on- 


er of the Husband in Reſpect of the new 
lern in Fee, creed by Construction of Law 


n Nen the maling of the Gift in T. but his: 
andWltate preſently vaniſhes. If an Infant 
ve Went T. had made a Feoffment, and been 
toWtainted and died, the Hue in Reſpect of 


ke Wirmedon. 8 Rep. 43. 
wel A Woman being an Heireſs marries, and 338. 
ue Iſſue, the Husband dies, ſhe marries 

0 thin, the 2d Husband makes a Leaſe L. 


i her Lands, the Wife dies, the Leſſee ſur- 


ſue of the Wife may enter upon the 2d 
usband, becauſe the Eſtate L. which 
aus d the Diſcontinuance is drown'd and 
W:nh'd by the Surrender, but after the 
ach of Leſſee L. there is no doubt but the 
ue may enter. | 

A Surtender is the Yielding up of a State 
For 7. to him that has the immediate 
ey 'n or Rem'r, wherein the Eſtate L. or J. 


om of Burgh Eng. or Heit in ſpecial T. 


the Wife might have enter'd, but the 


nders to the Husband, it ſeems that the 


uy drown, A Surrender is either in Deed. 
Ox. 


47 


he Corruption of Blood, was put to his Carry, 
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® Dyer, 58. or in Law; a future * Intereſt for T. canng 

pl-3-cont. be ſurrender d by Deed, but it may be ſur 
render d in Law, as if Leſſee for ten T. tt 
begin at Michaelmas, take a new Leaſe, ſi 
thereby he as much acknouledges the Leſſir 
Power to make a new Leaſe, norwithftanding li 
Intereſt, as if he nere Ten t in Poſſeſſion, an 
had taken a new Leaſe, but there can be nd 
Surrender of. a bare Right. A particu 
lar Eſtate in Things lying in Livery 
which might at Law paſs without Deed 
might before 29 Car. 2. 3. be ſurrender'd by 
Parol without Deed, whether it commence 
by Deed or without; but Things that li 
in Grant, or a Rem'r of an Eſtate in Land 
could never be ſurrender d without Deed 
whether the particular Eſtate. began with off 
without Deed.. 

Tho' the particular Eſtate be drown b 
the Surrender as to the Party, yet as t 
Strangers it continues in Eſſe, for res inte 
alios acta alteri nocere non debet ; therefore i. 
the Rev'n be granted with Warranty, and 
then Ten't L. "cen the Grantee ſhal 
not have Execution in Value againſt th 
Grantor during the Life of Ten't L. na 
ſhall the Surrenderee being an Infant hav 
his Age; nor ſhall a Rent granted by Ten 
L. be avoided by a Surrenderee during tl 
Life of Ten't for Life. | 

If one grant a Rent-Charge out of h 
Land to a Biſhop, and afterwards infeoff ib 
Biſhop of the Land, and then the Lord en 
ter for the Mortmain, he ſhall hold tip; 
Land diſcharg'd of the Rent, for he affirm 
the Alienation in Mortmain, and claim. 


R eſpe! 
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feſpef® thereof the ſame Eftate as the Biſhop 


0088}. But if Ten't L. grant a Rent, and in- 
koff the Grantee, and Leſſor enter for the 


orfeiture, the Rent is reviv'd, for the Leſſor 
Jo -entring, defeats the Ejtate of the Alienee, the 
or ming whereof deveſtcd his Rev'n, and claims 


Wh Eftare as his Ten't had before the Aliena- 
tn which was liable to the Rent. The Grant of 
Rev'n for L. makes the Wilte diſpuniſha- 
le, but if the Grantor releaſe to the Gran- 
te and his Heirs, the Waſte becomes puniſh- 


ble again. 


* The Eſtate ſurrender d is in ſome Reſpecte 
" bſolutely drown'd for a Stranger's Benefit, 
11 | ae” : 

nd a Leaſe or Grant by him in Rev'n ſhall 
mager tuch Surrender take effect preſently, A. 


takes a Leaſe L. reſerving 40. Rent, Rem'r 

0B, and then grants the Rev'n in Fee to B. 

nd A. attorns, B. ſhall not have the Rent: 

but this ſeems not to be Lam, for tho the Eſtate 

render d in ſome Reſpetts is look'd upon as 
bing, left a Stranger ſhould be wrong d by Lit. Sed. 
e Surrender; yet what Wrong can it be to him 575. 

n the Caſe to pay the Rent briginally reſerv d? 

If Leſſee T. of Land in his own Right take 

Wife ſeis'd of the Freehold, or become 

arſon of the Church, &c. to which the Free- 

Wold belongs, his Term for L. is drown'd ; 

r a Man can't at the ſame Time have the 

rehold, and a Leaſe T. in the fame Land; 

Mut the greater Eſtate drowns the leſs : Yet 

Man marry his Leſſee T. the Term for T. 

mains; for the Wife, in whoſe Right he was 

64 th:reof, has nothing to do with his Free- 

Wt, and the Law, in Favour of the Wife, will 

re her Leaſe. If Leſſee J. of a coy 
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be made Head thereof, this drowns not t 
Leaſe T. becauſe the Freehold weſts not in hi 
bat in the Corpor ation. | 

None can diſcontinue a State T. &c. uni" 
leſs he once were ſeis d by Force of the Tail F< 
Ge. unleſs it be in reſpe& of a Warranty Nr 
which. being made to a Feoffee, or Diſco 
and deſcending to the Heir, had the Ek 
of a Diſcontinuance in taking away tiff 
Entry of the Heir, before 4 & 5 Aune 16 
by which all Warranties made by them nho ha 
10 Eſtate of Inheritance in the Land, &c. ſhl 
be void again the Heir, And where n 
greater Eſtate paſſes than for L. of Tenant ii 
7. as in Grants of Rev'ns, Cc. a Warrant 
added, whether by Ten't T. or any oth 
Anceſtor, never cauſed any Diſcontin 
ance, 

But ſuch Feoffments and Grants made bi 

„who never were feis'd by Force u 
ſuch Eſtates, are good againſt the Grantonif 
during their Lives, 

An Alienation by Parfon or Vicar of t 
Land of the Church never was a Diſcont! 
nuance, for theſe have not the Right of t 
Fee in 'em ; but the Fee remains in Abe 
ance, i. e. in conſideratiane Legis, and noni 
homine adtunc ſuperſtite : When a Leaſe L. 
made, Rem'r to the right Heirs of F. &. th 
living, the Fee is in Abeyance during ti 
Life of F. S. So the Freehold of the Glen 
is in Abeyance during the Vacancy of 
Parſonage : And fo is the Frechold oft 
Land of a Biſhoprick during a Vacancy 
and the Freehold of Land giv'a to A. * 7 

48 | 
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Of Diſcontinuance. 4.31 
if, was in Abeyance, by the Death of A. Vid. ſupra, 
ll an Occupant enter d. ; 3 
But 2 Parſon, Vicar, Archdeacon, Pre- 241, 6, 
Fe quali forthe Bey of rhe cle 
ee qualified: for the Benefit of the 
they may have a Writ of Waſte, or En- 
in conſimili Caſu, or ad communem Legem, 
a terminum qui præteriit; or a quod per- 
, or a contra forman Feoffawenti, or 8 
Writ of Meſne; none of whicſi Writs Tent 
can have. But à Leaſe J. made by them 
void by their Death, and they ſhall have 
nil of Patron and Ordinary, ſo that to ſuch 

iWurpolſcs they have but a State L. 
ant But a Biſhop, Abbot, Dean, and Maſter of 

© Hoſpital, ſeeing the Fee and Right was | 
em, and they might maintain a Writ of | 
wht, might at Law diſcontinue the Land, 
hereof they were ſolely ſeis d. But the | 
all not have Aid, in reſpect of their high | | 
late, except a Dean collative by K. who 
ll have Aid of him. 


t has been refolv'd, that no ar Frm, — 342. 
ont within the 31 H. 8. of Monaſteries, but 
f thiffly thoſe that were Religious and Eccleſia- 
bee; and tho it were ordain'd, on the 
non Fundation,: or after, that divers Prieſts 

ould be maintain d in it, to celebrate Di- 


ne Service to the Poor, and pray for Souls, 
luch Hoſpital is Lay; and no Hoſpital 
me to the Cron by 1 Ed. 6. whether Lay 
eligious. 15 ; Nei 
Nor will it follo that a Parſon, &. hath 343. 
Fee, becauſe the Grant,of an Annuity by 
tlon confirm'd by Patron and Ordinary, 
made by Patron in Vacation, * 
rm 


Lil 
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firm d by Ordinary, or made by Parſon hlff / 
ving quid pro quo, and confirm'd by Ord 
nary only, would at Law bind all Sucx 
fors for ever: For it is a Maxim, that of aff 
Land there is a Fee, either in ſome Perſa 
or in Abeyance; and that every Land 5, 
Fee may be charg'd with a Rent in Fee u 
way or other; and ſuch Grant is good, 
cauſe made by all that have Intereſt: B 
where the Fee is not perpetually in Abe 
ance, but may every Hour poſſibly come 
Eſſe, it cant be charg d till it come in E. 
as when a Remr is giv'n to A. s Heirs 
can't be charg'd in A. s Life. 

A Grant of Rent by Ten't T. ſhall n 
be avoided, if the Entail be cut off : N 
ſhall his Iſſue avoid it, if it be granted 
one whom the Donor diſſeis d in Confide 
tion of a Releaſe of his Right. Where ; 
Vid. ſupra, has 13 Acres in a Meadow of 80 yearly aan 
6. 79. be ſet out, and grants Rent out of thole Hon 
Acres generally, lying in the Meadow of Mh 
without mentioning where they lie partic; . 
larly ; there as the State removes, the Char 

ſhall remove. 14410 
| 344. Not only a Prebend, Chantery, and U 
h , but alſo a Church Parochial may 
onative, and exempt from all. ordin 
bee v. and the Incumbent {hall 
ign to the Patron, and he ſhall be vill 
by him only, but he muſt be an able C 
| infra ſacros Ordines ; and if he. be diſtue 
| the Patron ſhall have a Quare Impedit, 


| the Writ ſhall ſay, Quod permittar ipſum i Pre 
| ſentare ad Ecclefam, and the Declaratl y 
i ſhall ſhew the Special Matter. No Hy be 


ſhall incur: to the Ordinary on the Patron's 
neglecting to collate, except it be ſo ſpeci- 

ally provided in the Foundation : Bu the Yelv, 
Ordinary may compel him to fill the Church by 
Church-Cenſures. One Preſentation by the 
Patron, and Inſtitution thereon, make it 
preſentable for ever: But Preſentation by 
Stranger, and Inſtitution thereon, are 
void. 

Biſhopricks at firſt were donative per Tra- 
ditionem baculi & annuli- K. John granted 
that they ſhould be eligible. A Church, 
Hoſpital, or Free Chapel, founded by X. 
without any Special Exemption, is viſitable 
by the Chancellor only; and K. may li- 
cence a Subject to found ſuch Church, Ge. 
and to ordain, that it ſhall be donative, and 
mited by the Founder. | 

Admiſſion is, properly, when the Biſhop 
dmits one examined by him to be able; 
ſometimes it is taken for Inſtitution, as 
where it is ſaid, Cujus preſentatus — ad mi ſſus, 
Le Inſtitutus. Inſtitution is when the Bi- 
ſhop ſays thete Words, Inſtituo te rectorem ta- 
ts Eccleſiæ cum cura animarum, & accipe cu- 
ram tuam & meæam. But it is ſaid, that every 
Infitution implies that the Perſon inſtituted has 
the Cure of Souls, tho the Words, Accipe curam 
uam & meam, are not in the Inſtrument of 


im d. A Church is full by Inſtitution 


ant a Subject, but not againſt X. till 


nduction, for which Cauſe K. may revoke 


"WW Preſentation before Induction. 


Whether a Church be full, ſhall regular- 


be tried by the 9 Letter, becauſe 


Inſti- 


nftitcution, and tho the Parſon has a Vicar en- 1 Sid. 
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Inftitution is a Spiritual Act; but whether / 
4 be void, ſhall be tried by the Common 5 
75 AW. | 

At pF nn _ a good Bar to ; 
Nuare Impedit brought by any but X. and / 
900 Clirk one inſtituted could be remov d q 
at the Suit of any but K. ſo great Read . 
had the Law to the Biſhop's Inftitution i (, 
nor cou'd K. himſelf preſent after Induction an 
or remove the Clerk but by Action. An 
at Law an Uſurpation, even on an Infanffl ge 
zor Feme Covert, having an Advowſon b ;;; 
. Defeent or Purchaſe, or on Ten't L. &c. pu}; 
the Infant and Feme Covert, and thoſe iii r 
Kcv'n to their Writ of Right: Bu lie 
7 Q. A. no Uſurpation ſhall drive the Patron ¶ or 
4 Writ of Right of Advomſon. But 
Ulurpation by Collation puts him thai 
Tas Right of Collation out of Poſſeſſion 
but one that has Right of Preſentation can 
be put out of Poſſeſſion by Collation, b 
.the Collation ſhall be intended to be mad 
| by the Biſhop Proviſionally till the Patro 
preſents, and ſhall not drive him to h 

Quare Impedit. | 
By M. 2. an Incumbent may be remoy' 
vy Quare Impedit, teſted within ſix Mont 
after the Plenarty ; but the Incumbent mu 
be nam'd in it, or he ſhall never be rem 
ved. And at Law no Incumbent could ! 
'remov'd ; but if the Patron had brought bY 
Quare Impedit before the Church had be 
full, he ſhould have had a Writ to ti 
Biſhop, and ſhould have remov'd any Cle 
vid. Wat that came in pendente lite, by Uſurpation 


fon 417, but it one who has no Right bring k Qu 
Mp6 
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er npedit, and the rightful Patron being a 
nl Stranger to the Writ, preſents, and his 
Clerk be recerv'd, he ſhall never be remov'd. 

it the Biſhop be nam'd in a Quare Impe- 
ay di;, there can be no Lapſe. 
lk Ten't T. releaſe all his Right to a Diſ- 345. 
i {citor, or grant all his Eſtate to another, he 
" Ml (4) puts the Right of the Entail in Abey- (a) Contra 
nM ance ; fo if he be attainted of Felony, and eee 
aq. after Office ſeiſe the Land, or if he in?“ 
ng Rem'r in T. releaſe to Ten't L. all his Eſtate 
Dll :nd Right in the Land; and it ſeems that in 
pull this laſt Caſe Leſſee L. ſhall have an Eſtate 
for Life of Ten't T. Expectant on his own 
Life, and in none of theſe Caſes the Grantor 
or Releaſor ſhall have Waſte afterwards : 

But tho' Ten't T. make a Leaſe for his own 
Lite, or Ten't in Fee releaſe all his Right to 
lis Leſſee L. he may have Waſte. 

Eſtate and Intereſt are collective Words: 
or if A. be Ten't L. Remer in T. to B. Remix 
n Fee to A. and 4. grant totun: ſcatum, or 
nw intereſſe ſuum, both his Eſtates pals. 

Right ſignifies properly in Writs and 
fladings, when an Eſtate is wrongfully 
reſted, and turn'd to a Right; but in 
Lonveyances it includes the Eſtate in Efe, 
when a Leſſor releaſes all his Right to his 
liflee and his Heirs ; and in Fincs the Right 
it the Land includes and piſſes the Ettate of 
he Land, as when A. cognoſcit tenementa pra- 
uz eſſe jus ipſius B. Cx. 

Title is properly, ſome ſay, when a Man 
us 2 Cauſe of Entry for which he can 

Ve no Acton . but legally It includes 4 
4 wht, and is the more general Word; a 
pear U 2 Releaſe 
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-preſents, and ſhall not drive him to h 


full, he ſhould have had a Writ to t 
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Inftitution is a Spiritual Act; but whether 
it be void, ſhall be tried by the Common 


At Law, Plenarty was a good Bar to | 
Quare Impedit brought by any but X. and | 
mo Clerk once inſtituted could be remoy d 
at the Suit of any but K. ſo great Rezard (- 


+had. the Law to the Biſhop's Inſtitution 


nor cou'd K. himſelf preſent after Induction 1 
or remove the Clerk but by Action. An 


- at Law an Uſurpation, even on an Infanſi g. 


or Feme Covert, having an Advowſon bi ;, 
Deſecent or Purchaſe, or on Ten't L. &c. pul; 
the Infant and Feme Covert, and thoſe if; 
*Revin to their Writ of Right : Bu li. 
7 Q. A. no Uſurpation ſhall drive the Patron o 
4 Writ of Right of Advomſon. Bu 
Ulurpation by Collation puts him thaW1ix 
mas Right of Collation out of Poſſeſſon M}i; 
but one that has Right of Preſentation can 
be put out of Poſſeſſion by Collation, buff, 
the Collation ſhall be intended to be madMj, x 
by the Biſhop Proviſionally till the Pato 


Ouare Impedit. p 

IV, 2 an Incumbent may be remoy! — 
by Quare Impedit, teſted within 11x Mondihcon, 
after the Plenarty ; but the Incumbent mu w. 
be nam'd in it, or he ſhall never be rem liste 
ved. And at Law no Incumbent could fit fn 
remov d; but if the Patron had brought bil. IL. 
Quare Impedit before the Church had bet WL 
Biſhop, and ſhould have remov'd any Cle 3 a 


7:1 w.. that came in pendente lite, by Ufurpation,, 

Vid. W d- . I . Ire | 

bon 215. but it one who has no Right bring : Qu lich. 
pe 
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Inpedit, and the rightful Patron being a 
Stranger to the Writ, preſents, and his 
Clerk be receriv'd, he ſhall never be remov d. 
If the Biſhop be nam'd in a Quare Impe- 
dit, there can be no Lapſe. 
kf Ten't T. releaſe all his Right to a Diſ- 
u {c:{or, or grant all his Eſtate to another, he 


0 WM puts the Right of the Entail in Abey- (a) Contra 
on ance ; ſo if he be attainted of Felony, and Coll Kep. 


K. after Office ſeiſe the Land, or if he in 
Rem'r in T. releaſe to Ten't L. all his Eſtate 


vl and Right in the Land; and it ſeems that in 
pul this laſt Caſe Leſſee L. ſhall have an Eſtate 
or Life of Ten't T. Expectant on his own 
lie. and in none of theſe Caſes the Grantor 
ner Releaſor ſhall have Waſte afterwards : 


But tho' Ten't T. make a Leaſe for his own 
Life, or Ten't in Fee releaſe all his Right to 
lis Leſſee L. he may have Waſte. 

Eſtate and Intereſt are collective Words; 
or if A. be Ten't L. Rem'r in T. to B. Rem 
n Fee to A. and 4. grant totum ſtatum, or 
num intereſſe ſuum, both his Eſtates pals. 

Right ſignifies properly in Writs and 
Pladings, when an Eſtate is wrongfully 
lereſted, and turn d to a Right; but in 
Lonveyances it includes the Eſtate in Eff, 
8 when a Leſſor releaſes all his Right to his 
leſſee and his Heirs ; and in Fines the Right 
i the Land includes and paſſes the Ettate of 
te Land, as when A. cognoſcit tenementa præ- 
Wii eſe jus ipſius B. Cc. 
| Title is properly, ſome ſay, when a Man 
us 2 Cauſe of Entry for which he can 
ue no Action; but legally it includes a 
24 lücht, and is the more general Word; a 

p* U 2 Releaſe 
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Releaſe of Right releaſes a Title; fo e cn. 
verſo, It often ſignifies the Means by which 
one comes to Land, as Fine, Feoffment, &; 
as when tis ſaid, Yeniat aſſiſa ſuper titulum; 
i. e. the Conveyance by which the Plaintiff 
claims. | 

346. A Feoffment by a Biſhop, cr Dean ſolely 

| ſeis d, was at Law a Diſcontinuance ; but 
a Dean could never diſcontinue the Land 
whereof he was ſeis d in Right of himſelf, and 
his Chapter; for of ſuch Lands he and the” 
Chapter muſt join in Suit, and his Feoffment 1 
of ſuch Lands is a Diſs in: But an Abba, 
might diſcontinue the Land of his Houle, Nu 
for all the Monks were dead in Law, and he. 

only had Capacity to ſue, and be ſued, to, 
infeoff, give, demiſe, &c. 

47. A Maſter of an Hoſpital ſolely ſeisd 
might have diſcontinued ; but one fersd 
together with his Brethren, as a Body Poli 

tick aggregate, never could. 

He in Rem'r in T. diſſeiſes Ten't L. and 

| makes a Feoffment, and dies without Iſſue 

and Ten't L. dies, he in Rev'n may enter 
for the Rem'r Man was never ſeis d of thi 
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Of Remitter. 


R Emutter is an Operation of Law upo 
the meeting of an old Right remedia 
ble, anda latter defeaſible Eſtate in the fam 
Perſon without his Folly. ; whereby the for. 
mer is reſtor d, and the latter defeated : Fe 
the Law prefers a ſure Right; tho but to 
finall Eſtate, to a great defeaſible Eſtate. 


ll 


Of Remitter. 


But there ſhall be no Remitter to bare 
Titles of Entry, nor can there be any Re- 
mitter but by the Deſcent of an Eſtate; 
therefore if an ancient bare Right deſcend 
0 one who has a latter Right, yet is he not 
remitted. 

If Ten't 7. diſſeiſe his Diſcontinuee, and 
have Iſſue, and die, his Iſſue is remitted by 


te enters, tho' the Dilcontinuee be an Infant 
a Feme Covert. 

As in the laſt Caſe there is a Remitter 
where the defeaſible Eſtate and old Right 
deſcend together, the Law is the tame, 
where Ten't T. enfeoffs his Iſſue within Age, 
ind the Right of the Entail after deſcends to 
the Feoftee, whether within Age, or of Age 
it the Time of the Deſcent ; and notwith- 
tanding he might have waiv'd the Eſtate 
in d by the Feoffment after he was of full 
Age, yet (hall he be remitted, becauſe ſuch 


ook the Eſtate. 

And if the Iflue in T. infeoff d by his 
Father, grant a Rent or Common out of the 
Land, and then the Right of theT. deſcend 
0 him, he ſhall hold the Land diſcharged ; 
or the State which he had when he made 
be Grant, is utterly defeated. So if the 
Vils'ce's Heir diſſeiſe the Diſs or, and grant 
Rent, and then the Diſs ee die, the Land 


ather diſſeiſes Grandfather, and grants a 
ent, and dies, Grandfather dies, the Son is 
* U 2 remitted, 


the Dilcent of the Freehold in Law betore. 


Waiver would have been to his Loſs, and no vid. infia 
Folly could be imputed to him when he 453. 


349. 


diſcharged; for the Heir is remitted, be- Vid. Lit. 
auſe a new Right of Entry deſcends to him. Sc. 63. 
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remitted, and ſhall avoid the Rent; nor can 
the Grant in theſe Caſes enure by way of Eſtoppel, 
becauſe an Intereſt * from the Grantor : Bu! 
in theſe Cafes the Grantee may have a Wiit 
of Annuity 2gainſt the Grantof, * and hi; 
Heirs if mention'd in the Grant; but it ſeems 
that if the Iſſue in T. &c. had made a Leiſe 
Z. it ſhould not have been avoided by the 
Remitter. | 

It Ten't T. make a Leaſe L. and then grant er 
a Rent in Fee, and Ten't L. die, yet the 
Rent remains; for tho the Rev'n in Fee gain'dWur 
by the Di ſcontinuance be defeated, yet becauleiM 
the Grantor at the Time ef the Grant had thei 
Right of the Entail in him, tho' he were not 
then ſeis d by Force thereof, the Rent «- 
mains good againſt him. 

At this Day if Ten't T. make a Feoftinentr 
to the Uſe of his Iſſue, and die, the IſlucÞr 
{hall not be remitted, becauſe the Statuteo 
Uſes ſays expreſly, That Ceftuyque Uſe ſhall 
have the Eſtate of the Land in tuch Quality, 
Manner and Form as he had the Ule ; but 
the Iſſue in T. in that Cafe, may wave ther 
Poſſeſſion, and recover in a Formedon againluve 
the Feoffees, for otherwiſe the Land mighi 
be ſo far incumbred by the Ten't T. that i 
would be nothing worth to the Iſſue; anger | 
tho' the Party himſelf that comes to the Land 
by Force of the ſaid Statute of Ules, cannot 
be remitted, yet if he die, and the Land de 
ſcend to his Iſſue, he ſhall be remitted, ſe 
the Land comes to him as Heir by Courſec 
Common Law, 


Thi 


Of- Remitter. 439 
n The chief Cauſe of Remitter is; becauſe 
del, there is 10 Ten't of the Freehold, but the 
ut aue Perſon that has the Right, and he cant 
"Tit Joe himſelf; cherefore the Law judges him 
ue be in ſuch Plight, as if he had recovered. 
ms Wazin(t another. | 
at There can be no Remitter to him that has 349: . 
the in Action without Right, as the Iſſue of 
len T. who has ſuffered a Common Reco- 
ant Mery in which there is Error. Nor to one 
the hat has a Right without an Action, as if B. 
in urchaſe an Ad vowion, and ſuffer an Uſur- 
wlcWation, and . fix Months to pais, and the 
the Ulurper grant the Advowlon to B. and his 
not ieirs, and B. die, yet is not his Heir remit- 

te- el; for he can't hade a Writ of Right of A 
nn, becauſe neither he nor his Anceſtors ever 
reſented 5; but it ſeems that there ſhall be a Re- 

iner in this Cafe by 7 Q. A. which gives tbe 
tron 4 Quare Impailit,. notnithſtanding an 
ſaurpat ion. 
& Man can't be remitted to a Thing re- 
ardant, appendant, or appurtenant, until he 
Wuaxc .re-continued the Principal, for he can 
are no Action to recover the Thing appen- 
lant, Cc. till he have recover d the Princi- 
al; therefore if the Diſcontinuee of a Man- 
or to which, &c.. grant the Ad vowſon to 
len't T. and his Heirs, and he die, yet is 
ot the Iſſue remitted. But a Remitter to 
de Principal is a Remitter to the Appen- 
lant, tho they were ſevered before the Re- 
uter; as if che Diſcontinuee grant the 
Unnor to Ten't T. and his Heirs, aving 
nc Advowſon, and Ten't T. die, and the, 
lannor deſcend to the Iſſue, he is not only 
U 4 remit. - 
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remitted to the Mannor, but to the Advow- 
fon alſo : So if a Diſs or ſuffer an Uſurpa- 
tion, and Diſs'ee re-enter into the Mannor © C 
Y which, Cc. he re- continues the Advow- Þ h: 
on. 01 
350. If Ten't in Special T. have Iflue a Daugh- ¶ & 
ter, and his Wife die, and he marry again, ca 
and have Iſſue another Daughter, diſconti- I yi 
nue, and take back a State in Fee, and die, I gr 
and the Land deſcend to the two Daugh- hi 
ters: Or if Ten't 7. infeoff his Heir appa- 
rent within Age, and a Stranger, and die; I m. 
or if a Diſcontinuee, after Death of Ten't T. I Li 
infeoff the Hue within Age, and a Stranger; ID. 
in all theſe Caſes there is a Remitter to no | 
more than a Moiety, and the Iſſue in T. and I ha: 
the other become Ten'ts 1n Common. ſtr: 
If Ten'tT, infeoff his Heir apparent of Ar 
fall Age, and die, the Heir ſhall not be re- the 
mitted, becauſe it was his Folly to take ſuch I tl;c 
Feoffment. it, 
351. II Ten't T. infeoft a Woman of the Land l 
entail'd, and die, and his Iſſue being within Ma 
Age marry the Woman, he 1s preſently fe- Re. 
mitted by the Frechold in the Wife's Right, De! 
which he gains by the Intermarriage ; and Ber 
yet the Frechold in the Wife's Land giv'n by Co 
Marriage to the Husband, is ſo uncertain} k 
that it ſhall be loſt by the Wife's AttainderF ſucl 
before Iſſue had, and conſiſts fo much in part 
Privity, that by the Attainder of tbeſ Cos 
Husband for Felony, the Lord gains butbecc 
a Pernancy. of the Profits during the Co- cou 
verture, and the Freehold remains in the Wit 
Wiſe. and 


Th: iger 
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The Husband is poſſeſs'd of all his Wite's 
Chattels Real in her Right, and if he ſurvive 


her, he ſhall have them by Gift of Law in his 
own Right; and he may grant, demiſe, for- 


feit, or fell 'em in his Wife's Life, but he 


can't diſpoſe of em by Will: The Wife ſur- 
viving him, ſhall avoid a Rent-Charge, Cc. 
granted by him, but not a Demiſe made by 
nim for part of the Term. 

It ſeems that ſuch a Chattel of the Wife's 
may be fold by the Sheriff in the Wife's 
Life, on an Execution of a Judgment 1n 
Debt againſt him, 

Chattels Real or Perſonal which the Wife 
has in autre Droit, as Executrix or Admini- 
ſtratrix, ſhall not ſurvive to the Husband : 
And if ſhe grant a Term to her Uſe before 
the Coverture, or have a meer Poſſibility, 
tle Husband ſurviving her, ſhall not have 
it, but her Executors or Adminiſtrators. 

If the be diſpoſſeſſed of a Term before 
Marriage, or have a Right to any Chattel 


Real or Perſonal, or to have an Action of 


Debt on a Bond, the Husband ſhall have no 
benefit of em unleſs he recover during the 
Coverture. AS 

But the Husband ſurviving, ſhall have 
ſuch Chattels as are partly in Poſſeſſion, and 
partly in Action, which 1 during the 
Coverture, as Arrears of Rent of any Kind, 
becoming due after the Marriage; but he 
could not recover any Arrears due to the 
Wife before the Coverture, until 32 H. 8. 
and they ſhall remain with the Wite ſurvi- 


Ing the Husband, whether due before or vid. ſupra; 
Walter Marriage. 


Us It 
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If a Church become void during the Co- 
ture, he ſhall have a Quare Impedit in his 
own Name, as ſome hold, but if the Wife 
ſurvive, ſhe ſhall preſent, and the Hus- 
band, if he ſurvive, ſhall- preſent to a 
Church void during the Coverture, but not 
to one void before. 

The Wife's Chattels Perſonal in Poſſeſ- 
ſion, are abſolutely given to the Husband 
by the Marriage. 

But if he die before he ſeiſes an Eſtray in 
her Mannor, ſhe ſhall have it, for there 
was no Property in her before Scifure, 
Where the has but a bare Poſſeſſion, as if 
the find Goods, or they be bailed to her, 
or ſhe be Executrix to a Bailee, and marry, 
Detinue muſt be brought againſt the Hus 
band and Wife. 

If the Husband make a Feoffment of the 
Land whereof the Wife is ſeis'd in Fee, and 
the Feoffor let the ſame to the Husband and 
Wife for their Lives, this is preſently a Re 
mitter to the Wife as to the whole Land, 
for ſhe cannot be remitted to a Moiety only, 
becauſe there are no Moieties betwixt Hus 
band and Wife, and no Folly ſhall be ad- 
judeg'd in the Feme Covert for taking back 
the Eſtate L. for it thall be adjudg'd the Ad 
of the Husband,and not of the Wife; and the 
Law is the ſame, tho the ſaid Leaſe were 
by Indenture, or by Grant and Render in 
Fine; and yet if the Leſſor bring an Action 
of Waſte againſt the Husband and Wite, 
the Husband ſhall be eſtoppd to ſhew ti 
fajd Matter againſt his own AR in making 
ſuch Feoftmcnt, and taking back the 1 
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Leaſe L. but if he make Default at the: 
grand Diſtreſs, and the Wife be receiv'd, 
ſhe may plead all the ſaid Matter, and bar 


the Leſſor, for a Wife receiv'd for the Hus- 
band's Default, ſhall have the ſame Advan- 


tage in Pleading, as if the were Sole, and in- 
ſome Cates more, as if ſhe be receiv d in Aſ- 
file, and vouch a Record, and fail thereof 
4 the Day given to bring it in, (he ſhall not, W. 2. 25. 


be adjudged a Diſs or, which would make her 


liable to double Damages, and a Year's Impri- 


ſonment, for the Law pities the Weakneſs of 4 


man ge by her Husband in making her 
if ſhe alone levy a Fine execu- 
tory, and in a Sire Facias againſt her and 


her Husband ſhe be receiv'd on his Default,” 


Defence. 


ſhe ſhall bar the Conuſee, which if ſole, 
ſhe could not do. For ſince the Hutband, 


N 
It 
i/ 
i 
: 


f be had appear d, might have barr'd the Co- Co. L ac. . 


mſee, the Wife on his not appearing. ſhall plead: 
the ſame Matter. 

When the Husband levies a Fine of the 
Wite's Land, and the Conuſee grants and 
renders to em. both, the Wife not being 
Party to the Original, nor Conuſance, can 
take. no good Eſtate, but by Way of Remer, 
jet the does take a preſent Eſtate voidable, 
for if it were void it could not work a Re- 


mitter, The Reaſon why the Wife ſhall 


not be concluded by taking the State by - 


Fine is, for that the is not examined where; 
In the Fine ſhe only takes an Eſtate, but 
Where ſhe parts with any Right ſhe is to be 
tamined, becauſe thereby ſhe ſhall be 
var for erer. Therefore, if the Husband 
2nd. Wife Ten'ts in ſpecial 7. levy a Fins, 
all 
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and take back a State in Fee, ſhe ſhall not 
be remitted againſt the Fine levied by her, 
but the Iſſue ſhould, before 4 H. 7. 24. &c. 

An Eſtoppel 1s where a Man by his own 
Act or Acceptance is concluded to alledge 
the Truth; it may be, 1ft, By Record, as 
Letters Patents, Fine, Recovery, Plea, ta- 
king of a Continuance, Confeſſion, Impar- 
lance, Warrant of Attorney, Admittance. 
24, By Matter in Writing, as an Indenture, 
or Defeaſance, or an Acquittance by Deed 


. indented, or Poll. 3d, By Matter in Pais, as 


76. 


Livery, Entry, Partition, Acceptance of 
Rent, or Acceptance of an Eſtate ; as in the 
Caſe above, where the Husband accepts an 
Eſtate from his Feoffee, for the Life of him- 
ſelf and his Wite. 

As to Eſtoppels, obſerve theſe Rules. 

1. They ought reciprocally to bind both 
Parties, therefore, regularly they extend 
not to ſtrangers; but Privies in Blood, as 
the Heir; Privies in Eſtate, as the Feoffee, 
Leſſee, Cc. Privies in Law, as the Lord by 
Eſcheat, Ten't in Dower, or by Curtely, 
incumbent of a Benefice, and others that 
come under the Eftate of him that was Party tl 
the Aft which Canſes the Eftoppel ſhall be 
bound, and take Advantage thereof, and a 
Rebutter is a Kind of Eſtoppel. 


Vid. ſupra, 2, That which cauſes the Eſtoppel, ought 


to be certain to every Intent, and diretth 
contradictory to the Matter nhich it concludes 4 


3 


Man t rar, nor is it ſufficient that it 


may be provd ſo by Argument. 


3. It mult be by ſomething preciſely 
athrm'd, therefore what is ſpoken * 
nally 
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nally or by Way of Rehearſal, ſhall never 
work an Eſtoppel. 

4. A Matter alledged that is neither tra- 
rerſable nor material, ſhall not be an 
Etoppel ; jor it monld be hard ts take 
um 4 Man his Right for want of Cantion in 


his Expreſſions of 
quence, 

5- Regularly a Man ſhall not be conclu- 
led by Acceptance of Rent, &c. before his 
Title, in effet whereof he might defeat the 
Etate whereon it was reſerv'd, is accrued to 
him, for 4 Man cannot be ſaid to waive nhas 
be kas nothing to do with. 

6. Eftoppel againſt Eſtoppel puts the 
Matter at large. 

7. Matter alledg'd by Way of Suppoſal in 
Counts, ſhall not conclude the Pluintiff af- 
ter Nontuit, becauſe it is not preciſely alledg d 
by him, and by ſufferins a Nonſuit, he ſhows 
that he doth not inſiſt on the Truth of it; but it 
s otherwiſe after Judgment given; and all 
other Pleadings of either Party which are 
8 alledg'd, ſhall conclude aſter Non- 
uit, 

8. Where the Truth appears in the fame 
Record, the adverſe Party is not eſtopp'd to 
alledge it, Therefore, tho' a Fine levied 
without an Original be only voidable, yet 
if an Original be brought, and a Retraxit 
enter d, the Fine levied afterward is void, 
becaute the Truth appears of Record. A 
Church is appropriated to a Biſhop and his 


atters of ſo little Conſe- 


Succeflors after the Death of an Fr 


the Biſhop by Indenture makes a Leaſe T. o 
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the Parlonage to begin after the Incumbent's | 


Death; 


2 
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Death, this never was any Eſtoppel, Becayl 
it appears in the Demiſe it ſelf, that the Biſhyy 
could have no Eſiate in Poſſeſſun, or Rev u, i 
the Parſonage, daring the Life of the Incumbent, 
who mas ſeis d thereof in Fee at the Time of the 


Leaſe, and therefore it muſt needs be void. 


9. All Strangers ſhall take Benefit of Re- 
cords which run to the Diſability or Legiti- 
mation of a Man's Perſon, as Outlawry, 
Attainder, Cc. and Biſhop's Certificate of 
Profeſſion, Excommunication , Baſtardy, 


c. 

If the Biſhop certify a Baſtard Eigne to 
be a Mulier, the adverſe Party may confels 
and avoid, by alledging the ſpecial Mat- 
cer. 

If Ten't T. diſcontinue, have Iſſue a 
Daughter, and die, and the Daughter mar- 
ry, and the Diſcontinuee make a Leaſe to 


Husband and Wife, ſhe is remitted, tho 


ſhe were of full Age when ſhe married, for 
Remitter is favoured in Law; but if a 
Feme Diſs ee take a Husband, a Deſcent calt 
takes away her Entry. 
If Husband and Wife be Ten'ts in ſpe— 
cial T. and he diſcontinue and take back a 
State L. to himſelf, and his Wife, both ol 
them. are remitted maugre the Husband; 
for there being no Moictics between em, ſhe 
mult be remitted to the Whole, or not at 
all, and ſhe can't be remitted unleſs he be 
remitted allo. | 

As the Diſcontinuance or Deveſting ol 
the particular Eſtate diſplaces all Rev'ns and 
Rem'rs expectant thereon, ſo the Reconti- 


nuance of the particular Eltate revelts the 
8 Rev 'us 
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Rev'ns and Rem're, and defeats all defeaſible 
Eſtates in the ſame Land, not only out of a 
common Perſon, but alſo X. himſelf; as if 
B. be Ten t T. with Rem'r to C. and diſcon- 
tinue, and take back a State in T. with 
Rem'r to K. by Deed inroll'd, and die, his 
Iſſue being remitted, the Rem'r is reveſted 
in C. and the Law is the ſame where Land 
z recoverd by good Title againſt Ten't 
J. or L. where the Rem'r is in the K. but 
z tortious Entry, or falſe, or feignd Re- 
of ſhall never deveſt a State out of 
the K. 

But if there were Ten't L. Rem'r in T. to 
q. Rem'r in Fee to C and Ten't L. had been 
diſſeis d, and a collateral Anceſtor of B. had 
releaſed to the Diſs'or with Warranty, before 
405 Anne 16. and died, and Tent L. had 
eater d, yet ſhould not B. be remitted to the 
State 7. becauſe his Right to it was Remedileſs, 
while the Warranty continued in Force, there- 
fore the Diſs'or had a Fee determinable on 
Bs dying without Iflue, and the Rev'n was 
revelted in C. ; 

If a Fine ſur grant and rend be levied for 
L or T. with Rem'r over, the Execution of 
he firſt State executes the Rem'r. 

If Feme Leſſee L. loſe by Default in a 
leign d or falſe Action, the Leſſor's Rev'n is 
deveſted, and he can't bring Walte while the 
Recovery continues in Force; but if the Feine 
marry, and the Recoverer make a Leaſe L. 
to the Husband and Wife, the Wite 1s re- 
mitted, and the firſt Leſſor allo, and then 
he may have an Action of Waſte, But it 


the Recoverer bring Waſte againſt the Hut- 
3 band 
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77 ei Deforceat, tho the Statute ſpeak of 


355 


ſhall not have this Writ, for a ci in Vita i; 


Of Remitter. 
band and Wife, the Husband has no Reme.Mand 


Hus 


dy but to make Default, and ſuffer the 
Wife to be receiv'd. The Cauſe why the 
Wife is remitted in this Cate is, for that ſhe 
may have a guod ei Deforceat againſt the Re- 
coverer by IV. 2. 4. which gave this Wit 


Wai 
Forc 
tute 
Wri 
rery 


to Ten't L. and T. loſing by Default, but nd 
at Law her Right was Remedileſs, and wat 
conſequently ſhe could not be remitted, Wir / 

By the Equity of the ſaid Statute, if the at 
Wie be Leſſee L. and the Husband andul: 
Wife loſe by Default, they ſhall have n [ 


and 
Aye 
deal 
zult 
eln 


en't L. Cc. and the Husband is not Ten' 
L. but only ſeisd in the Right of the 
Wife. But if Husband and Wife loſe by 
Default, and the Husband die, the Wit 


given her in that Caſe, by W. 2. 3. 

It has been queſtioned whether a q, «lat! 
Deforceat lies upon a Recovery by Detaulteca 
in an Action of Waſte againſt Ten't mat! 
Dower or by Curteſy, and it ſeems that it le! 
doth ; for tho' the Judgment be not given 
only on the Default, and the DeftcndantWeco 
may give Evidence to the Jury which are u 
enquire on the Writ de Vaſto Facto awarded 
on the Default, and the Jury may find na; 
Waſte done, as they may find againſt the es 
Plaintiff when an Aſſiſe is awarded by De 
fault, yet the Default is the principal Cauſt 
of the Judgment; and the Statute is bent: 
cial, and therefore ſhall have a favoura be 
Conſtruction ; and it is preſum'd that tit 


Defendant who loſes by Default knows no“ 
of it; and the Wife ſhall be received on he 


Hus 
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Husband's making Default in ſuch Action, 
id ſhall have a cui in Vita on à Recovery 
aint her Husband by ſuch Default, by 
Force of IV. 2. 3. yet the Words of that Sta- 
tute likewiſe are per Defaltam, Cc. and a 
Writ of Deceit, which only lies on a Reco- 
rery by Default, lies on ſuch a Recovery; 
nd a quod ei Deforceat lies where an Aſſiſe is 
warded by Default, and the Furors find for 
the Plaintiff, in which Caſe it is evident 
hat the Judgmerivas not given on the De- 
fiult only. So if he in Rev'n be receiv d 
n Default of Ten't L. and plead to Iſſue, 
nd it be found againſt him, Ten't L. ſhall 
e the faid Writ, and yet the Verdict 
aint him in Rev'n, as well as the De- 
by wlt of Ten't L. is the Cauſe of the Judg- 
1:ocnt, 
As to the Objection, That this Writ lies 
mly where no Attaint lies, the Anſwer is | 
lin. 1. No (a) Attaint lies in this Caſe, ( N Cro. 
xcauſe tho the Verdict be found by the “ 
in bith of 12 Men, yet the Jurors are not ha- 
it ile to an Attaint, becauſe it is but an In- 
venWuelt of Office, i. e. not found in 4 Court of 
lant Nord on an Iſſue there join d, but only found 
e ere the Sheriff, in order to inform the Court 
f ſome Particulars, without the Knonledge 
herecf they can't proceed, 2. An Attaint 
es on Recovery by Default in Aſſiſe, and 
lo a quod ei Deforceat. | 
As to the Objection, that this is a perſo- 
al Action, it is true that at Law in Waſte 
gainlt Ten't in Dower, Cc. Damages only 
ere recovered, yet ſince the Statute of Glo- 
nor, the Place waſted is to be recovered, 
- he and 
us 
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band and Wife, the Husband has no Reme.Wand 
dy but to make Default, and ſuffer thelfſvail 
Wife to be receiv d. The Cauſe why thelWorc 
Wife is remitted in this Cate is, for that ſhefltute 
may have a guod ei Deforceat againſt the Re-MWri 
coverer by V. 2. 4. which gave this Writffrery 
to Ten't L. and T. loſing by Default, butWnd 
at Law her Right was Remedileſs, anda: 
conſequently ſhe could not be remitted, Mit / 

By the Equity of the ſaid Statute, if the Hat 
Wife be Leſſee L. and the Husband andWulr 
Wife loſe by Default, they ſhall have a 
quod ei Deforceat, tho the Statute ſpeak offi 
Ten't L. Cc. and the Husband is not Ten' 


IL. but only ſeisd in the Right of the 1 


Wife. But if Husband and Wife loſe by 
Default, and the Husband die, the WiteMueni 
{hall not have this Writ, for a cri in Vita 1; 
given her in that Caſe, by W. 2. 3. 

It has been queſtioned whether a qu, lait 
Deforceat lies upon a Recovery by Default ect 
in an Action of Waſte againſt Ten't matt 
Dower or by Curteſy, and it ſeems that it 
doth ; for tho' the Judgment be not given 
only on the Default, and the DefendantMWeco 
may give Evidence to the Jury which are er. 
enquire on the Writ de Yaſto Facto awarded 
on the Default, and the Jury may find no 
Waſte done, as they may find againſt tees 
Plaintiff when an Aſſiſe is awarded by De-Wllo 
fault, yet the Default is the principal Caul A 
of the Judgment; and the Statute is benefiWl_ 
cial, and therefore ſhall have a favourable 
Conſtruction ; and it is pretum'd that the ere 
Defendant who loſes by Default knows no. 


of it; and the Wife ſhall be received 17 he 
us 
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Husband's making Default in ſuch Action, 
Jud ſhall have a ci in Vita on à Recovery 
mainſt her Husband by ſuch Default, by 
Force of IV. 2. 3. yet the Words of that Sta- 
ute likewiſe are per Defaltam, Cc. and a 
M'rit of Deceit, which only lies on a Reco- 
rery by Default, lies on ſuch a Recovery; 
ind a quod ei Deforceat lies where an Aſſiſe is 
warded by Default, and the Furors find for 
ih Plaintiff, in which Caſe it is evident 
lat the judgment is not given on the De- 
fult only. So if he in Rev'n be receiv d 
n Default of Ten't L. and plead to Iſſue, 
nd it be found againſt him, Ten't L. ſhall 
ve the faid Writ, and yet the Verdict 
aint him in Rev'n, as well as the De- 
W-ult of Ten't L. is the Cauſe of the Judg- 
lent, 

As to the Objection, That this Writ lies 

ly where no Attaint lies, the Anſwer is | 

Win. 1. No (a) Attaint lies in this Caſe, ( A: Cro. 
cauſe tho the Verdict be found by the C #'+ 

Vath of 12 Men, yet the Jurors are not ha- 

t ile to an Attaint, becauſe it is but an In- 

ven ueſt of Office, i. e. not found in 4 Court of 

ant cord on an Iſſue there join d, but only found 

euere the Sheriff, in order to inform the Curt 

f ſome Particulars, without the Knowledge 

wWererf they can't proceed, 2. An Attaint 

es on Recovery by Default in Aſſiſe, and 

io a quod ei Deforceat. | 

As to the Objection, that this is a perſo- 

al Action, it is true that at Law in Waſte 

gainlt Ten't in Dower, Cc. Damages only 

thehrere recovered, yet ſince the Statute of Glo- 

er, the Place waſted is to be * 

an 
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and therefore the Damages are not now the 
Principal, fer omne magis dignum trahit ad 


feminus dignum, and the Damages may be 


releas d, and the Place waſted only recover- 
ed, which could not be if the Damages were 
the Principal: And tho' in Waſte 1n the 
Tenuit by Jointenants again} one who mas 


their Ten't, the Releaſe of one bar the other, 


yet in an Action of Walte in the Tenet, 
whether againſt Leſſee L. or T. the Releaſe 
of one bars not the other. 

Every Writ of Waſte mult ſuppoſe that 
the Waſte was done ad- Exheredationem of 
the Plaintiff, and the Inheritance muſt con- 
tinue at the Time of the Writ. A Leſſee 
may plead Kiens in le Rewvn. generally 
againſt a Grantee of the Rev'n, but nat 
againſt his Leflor, but he muſt ſnew how it 


' was deveſted. 


Yet if Leſſee L. make a Feoffment on 


| Condition, and the Feoffee do Waſte, and 


Vid. 2Init. 
152. 


Leſſee re- enter, or if a Diſs or of Leſſee L, 
do Waſte, and Leſſee re- enter, the Leſſor may 
have an Action of Waſte againſt the Leſſer, 
tho* the Rev'n was not in him when the 
Waſte was done, jor when it is reveſted, he i 
reſtored to it in ſuch Plight as if it had alway 
continued in him, and it was the Leſſee's Fault 
1 Waſte to be done, ſo if a Leſſee . 

Land belonging to a Biſhop do Wale 
during the Vacancy, the Succeſſor may have 
Waſte againſt the Leſſee. 

N. B. Tho the Diſcontinuance were by 
Matter of Record, the Remitter may be by 
Matter 1n. Pars. 


lt 
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he If the Husband make a Feoffment of the 
ad Vife's Land, and take back an Eſtate to 
be Mlimſelf and Wife and a 3d Perſon, the Wife 
er- Mis remitted but to a Moiety. 6g. 

If the Husband make a Feoftment of the 
Wite's Land, and go beyond Sea, and ſhe 
uke a State of Freehold in his Abſence, and 
Wh: when he comes back agree to it, this is 
certainly a Remitter. And tt ſeems allſo- 
that it is not in the Power of the Husband 
when he comes back by any Diſagreement 
o the Eſtate to prevent the Remitter, for it 
vas a Remitter preſently, and the Husband 
can't deveſt the State made to the Wife, 
wich was deveſted by the Remitter before, 
nd the rightful Eſtate being reſtored, it is 
not in his Power to revive the Wrong. Nor 
an — Wife after his Death avoid being re- 
mitted. 

on But if both Eſtates had been originally 


nd H vaiveable, there tho Prim Facie the be 


LI ᷑witted, yet after the Husband's Death, 
nay be may ele& which of em ſhe will. As if 
ſee, land be given to Husband and Wife in 
the kee, and he make a Feoffinent, and take 

back a State 1n T. after his Death ſhe may 
t chuſe either Eſtate. | 


: Ten't in T. Female diſcontinues, and takes 


L. Flick a State in Fee, and dies, leaving a 

alte Daughter and Wife Privement Enſeint with 

ave. Wa Son, the Daughter is remitted, nor ſhall 
the Son born afterward deveſt it. 

by If the Husband make a Feoftment of the 

by Wife's Land, and the Feoffee be diſſeis d, and 
the Diſs or let the Land to the Husband and 


wife for L. this is a Remitter to the Wife, tho 


the 


45 
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For tho ſhe can't be a Diſſciſoreſs by ber 


two or more to the Defrauding and Preju 


Of Remitter. 


the Diſs or was a wrongful Doer, and the 
Entry of the Fcoftee was lawful on him. But 
if the Wife were of Covin that the Diſs in 
ſhould be done, the ſhall not be remitted; 


Command Precedent, or Agreement Subſe 
quent, but by her actual Entry or proper 
Act only, yet it is holden that her Fro 
curement or Agreement only to do a Wrong 
to caute a Remitter, ſhall make her a Dit- 
leitoreſs, ſo far as to make her loſe her End 
in agreeing to the Wrong, and the ſhall not 
gain a Remintter by it. 

Covin is a ſecret Aſſent in the Hearts 0 


dice of another, which often choaks a meer 
Right, and the ill Manner makes a good 
Matter unlawful. As if one who has a 
juſt Cauſe of Action be of Covin to rail 
up a Ten't by Wrong againſt whom he may 
recover, ſuch a Recovery may be avoided ;3 
and tho the Diſgor's vment of one 
who has a good Title of Dower ſhall bind 
the Diſs er, yet if the be of Covin to th 
Diſs'in, it (hall not. If Ten't T. and h. 
Iſſue diſſeiſe the Diſcontinuee to the Ule o 
Ten't T. and Ten't T. die, the Iflue ſhall not 
be remitted as againſt the Diſcontinuce, tho 
againſt all others he ſhall, and thall deraign 
the firſt Warranty. 4. and B. are jointly 
intitled to a real Action againſt the Di 
ſeiſor's Heir, A. cauſes him to be diſſeis d by 
one againſt whom they both recover , 5. 
only {hall be remitted. a 
If the Eſtate be made by the Diſcontinu: 
to the Husband and Wife on Condition, 


te 
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the Remitter as it defeats the Eſtate defeats 
the Condition, Cc. annex'd to it, yet the 
Husband is eſtopp'd to plead it. 

If the Husband had diſcontinued the 
Wite's Land, and taken back a State to him- 
ſelf tor L. Rem'r to his Wife for L. this had 
been no Remitter to her during the Huſ- 
bind's Life, becauſe while he lived ſhe had no 
rachold. But upon his Death the Free- 
"Whold in Law caſt on her againſt her Will 
had been a Remitter, (and yet no Aſßſe lies 
for one that is ouſted of a Freehold in Law,) 
for there is none againſt whom the could 
bring her Action, and ſhe was Ten't to the 
recipe; nor did her Power to waive ſuch 
Eltate prevent the Remitter, tho the was 
ble and of Age at the Time when the Free- 
bold was caſt on her. So if Ten't T. have 
Ie two Sons of Age, and he make a Leaſe 
0 the Elder for L. Rem'r to the Younger 
tor L. or T. and die, the Elder is not remit- 
ed becauſe he agrees to the Leaſe, but there 
Itall be a Remitter to the Younger, if the 
aer die without Iſſue. So if the Heir of 
Wis'or make a Leaſe L. Rem'r to Diſs ce for 
Cc. o if Ten t T. inſeoff his Heir ap- 
Nrrent and others by Deed, and make Livery 
o the others in the Heir's Abſence, who 
ever agrees, and the other die, and the 
mier in Jus Father's Life never occupy nor 
Dürre the Profits, and after the Father die, he is 
emitted. But it ſeems, that if the Son had 
ald a Counterpart cither in this Caſe or 
n the former, where a Rem'r was limited 
d the younger Son, or if Ten't L. had been 
"" Wupleaded, and made Default, and — in 

em'r 
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Vid. ſupra, Rem'r had been receiv'd, he ſhould not | 
37+ remitted, becauſe he agreed in the Father 
Life. And tho the Statute of Gloceſfer giy 
Damages againſt him that ſhall be found 
Ten't of the Land, yet if a Deed of Feoff 
ment be made to A. B. and C. and Liveryh 
given in C.'s Abſence, and C never agre 
nor take any of the Profits, and they dit 
and he furvive, and a Writ of Entry f. 
Dits'in be brought againſt him, he may ple 
the whole Matter, and diſcharge himſelf- 
the Damages, for a Statute ſhall never be { 
conſtrued, that he who is purely innocen 
ſhall be damaged tliereby. 
360. And if an Abbot or Biſhop had diſconti 
nued, and Diſcontinuee had charg'd thi 
Land, and afterward by Licence had in 
feoft 'd the Abbot or Biſhop, the Succeſſo 
ſhould have been remitted and ſhould hay 
holden the Land diſcharged. | 
If one recover againſt Ten't T. in a fil 
or feign'd Action, by Default, Nihil Did 
Confeſſion or Demurrer, and tue Executio 
and after Ten't T. diſſeiſe the Recoverer, ani 
die ſeisd, his Iſſue ſhall be remitted. Fo 
if the Recoverer. had continued ſeis d, ti 
Iflue in a Formedon might have falſify d th 
Recovery, and prov'd the Action feignd! 
Law, and therefore he ſhall be remittea! 
becauſe there is none againſt whom he a 
bring his Action; and if Ten't T. again 
whom ſuch Recovery was had, had died b 
fore Execution ſued, and a Scire Facias lai 
been brought againſt the Heir, he mig! 
in pleading have ſhew'd how the Action 
w 


WI 
nn 
[=] 
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ns feign'd or falſe, and barr'd the Deman- 
dant, + 
An Action 1s falſe when the Words of 
the Writ are falſe, as when they ſuppote a 
ofMPis'10 where there was none: An Action 18 
bad to be teign'd, when tho' the Words of 
the Writ are true, yet by Reaſon of a Re- 
dichlaſe or ſome ſuch Matter, the Demandant 
no Right to recover. 
ef Land be recovered againſt Ten't T. the 
ue cannot falſify in the Point tried by the 
be h, tho all the Jurors be dead, ſo that he 
cen ent have an Attaint; but he may falſify 
he Recovery by Pleading tome Matter 
hich Ten't T. did omit, or he may confefs 
nd avoid the Point tried. 

If in a common Recovery Judgment be 
ud againſt Ten't T. where he vouches, and 
judgment to recover over in Value, tho 
e die before Execution, yet may it be ſued 
gunſt the Iſſue in Tail, jor the Right of the 
wail is bound by the Pre gw to recover over 


value in Reſpect of the intended Recom- 
ence. 


| 
Jer 
ly 


und 


onti 
{ th 
| in 
cello 
har 


1 fal 
Dici 
lt10 


1, ant 

A Recovery had againſt Ten t L. whether 
4, uch or without Title, and Execution had, 
auf ontinues the Rev'n or Remr, but if he 
nd ie of Covin and conſent to the Recovery, 
mitted! ſuffer a Common Recovery, he forfeits 
he cas Eſtate. And by 14 E/.8. full Remedy 


provided for the Entry of him in Rev'n 
[ Rem'r, tho' the Action were not brought 
ia; hain} Ten: L. himſelf, but again his Gran- 
miolF*, and he came in as Vouchee, but if the 
Actio f ſent of him in Rev'n or Rem'r appear of 

walfcord, the Ten't L. is guilty of no Forſei- 
ture, 


again 
ied b 
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ture, but ſuch Aſſent muſt appear ont 
ſame Record on Voucher, Aid-preycr, « 
Receipt of him in Rev'n or Remer, and ne 
by any extrajudicial Entry, or Memor 
dum, nor does the ſaid Act extend tot 
Caſe where Ten't L. is impleaded, a 
vouches him that has the immediate Re 
= T. who vouches over the Common Vo 
chee. 

If Ten't T. diſcontinue and die, and t| 
Iſſue bring a Formedon againſt the Diſcont 
nuce, who pleads Non-Tenure, and utter 
diſclaims in the Tenancy, Judgment ſhall | 
that the Ten't go without Day, and the D 
mandant may enter notwithſtanding tl 
Diſcontinuance, So if a Diſs'ee bring 
Writ of Entry ſur Diſcin againſt the Di 
ſeiſor's Heir who diſclaims, the Dils'ce m 
enter, and ſhall be remitted, or rather ſh 
recontinue the former Eftate, for in th 
Caſes the Demandant has no Right tot 
Eſtates; what is here ſaid of Non-Ten# 
pleaded, muſt not be underſtood of 4 Simple Pl 
of Non Tenure, but of Non-Tenure pleaded mi 
4 Diſclaimer, for the Plea of Non Tenure |j 
nifies no more than that the Ten t has not 
Freehold which may be true, yet he may hart 
Rev'n in Fee expetlant on a State L. ſo that 
that Caſe, the Demandant re-entring ſhould 
be remitted to the whole Fee. 

In Formedon if the Ten't diſclaim, tf 
Demandant can't aver his Writ, but mi 
pray his Judgment and enter, but wh 
Damages are to be recovered, the Dem! 

dant may aver that he is Ten't, as the W 
ſuppoſes for the Recovery of the Damag! 
. | 
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th or may relinquiſh the Averment, and enter 

into the Land becauſe of the Diſclaimer. 
nd . B. In the Caſe above, judgment is 
maul vd T enens cat fine Die, and the like Judg- 
ti ment is given when Excommunication is 
pleaded in diſability of the Plaintiff, or 
when Judgment is given for the Ten't on 
my Plea in Bar, or to the Writ; and the 
Entry of e againſt the Plaintiff 
aways is quod nihil Capiat per Breve, whether 
the Flea went in Bar or to the Writ, and it 
W:ppcars by the Record on what Plea the 
judgment was given. 

A general Averment is that which is 
ned in the Concluſion of afhrmative Pleas, 
wach is in this Form, hoc paratus eff Veri- 
care, a particular Averment is when the Life 
mie Ten't L. or T. is avouched, which is call'd 
m Averment, tho the words Ferificare, 
Fe. be not uſed. 

Where the Entry of a Man is lawful 
Wether in Reſpect of a Diſs' in, Cc. or of a 
forfeiture, and he takes an Eſtate in Fee, 
Tail, or for L. or T. yet he is remitted, tho he 
re e of full Age, and openly fay in the Country 
pot lat he claims nothing in the Land but b 

haveWforce of ſuch Conveyance ; but if he dif- 
that {aim in a Court of Record that he has no 
d Neltate but by Force of ſuch Leaſe, &c. he is 
oncluded ; ſo if he take an Eſtate by Inden- 
Wre, for that is the Deed of both Parties, 
Rent or Condition therein reſerved is 


n, | 
t m 


whe 00d. 
emal a Diſs'or ſuffer a Stranger to uſurp to 
e W Ad vowſon appendant, or the Diſconti- 


1magWuce of a Mannor ** away the Advow- 


ſon 
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ſhall enter alto, ſo where the Entry is not 


one is ſummoned and ſevered, and the othe 
Tecovers, both ſhall enter; but when thei 


one of em recovers, the Iſſue of the other 


his Heir enters, he is remitted to the Whole 


Privity between 'em. 
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{on in Fee, yet the Diſs ee or Iſſue by te. 
continuing the Mannor, re- continue the Ad- 11 


vo ſon. A Patron 1s outlaw'd, the Church 


becomes void, fix Months paſs, K. recovers 
in Quare Impedit, this re-continues the Ad- * 
vowion to the Patron. a 
If two Jointenants, one of Age, the other 
within Age be diſſeis d, and the Diſs or die 
ſeis d during the Nonage of one of em, and 
the Heir let the Land to them both being the 
of full Age for L. this is a Remitter to hit 
whoſe Entry was lawful, not to the other, 
Where Parceners or Jointenants have the 
ſame Remedy, and one enters, the othe 


lcer 


ir 


lawful, and they join in a real Action, an 


Remedies are ſeveral, as when two Parce 
ners are diſſeiſed, and the Diſs or dies ſets 
and then the Parceners die, and the Iſſue of 


{hall not enter with her. * 
A. and B. Jointenants in Fee are diſſei: 
by the Father of A. who dies ſeis d, A. bein 


and his Companion ſhall take Ad vantage of 
it, tho in the Caſe above, the Jointenant whe 
was diſſeis d in his Nonage ſhall only bee 
mitted, for the Advantage which the Law 
gives him, is founded rather-on his Infancy 
which is Perſonal and peculiar to bim, than 0 
his Right, but in this laſt Caſe the Right 
Entry which B. had in Fointure -with A. [68 
not be loſt by a-Deſcent to A. in reſpect f 'Y 


Bu 
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But if the Grandfather had been the Diſ- 

eiſor, and the Land had deſcended from 

un to the Father, and from the Father to 

1B. ſhould not enter with him, for the 

"Wentry was taken away by the firſt De- 

cent. 

And in the Cafe above, if the Infant 

dintena nt had furviv'd his Companion af- 

rt the Deſcent to the Heir of the Diſs or, 

kme ſay he ſhould have entred into the 

hole, becauſe he is now in Judgment 

Law ſolely in by the firſt Feoffment, and 

Wins nothing from his Companion, whoſe Right Co. L. 185. 

5 Entry was bound by the Deſcent. 1 
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Arranty is a Covenant real, annex d to 365. 
Lands or Tenements, whereby oue 1s 
und to warrant the ſame, and either on 
oucher, or by Judgment in Warrantia Carte, 
yield others to the Value of thoſe Evict- 
by a former Title. And if one bring an 
mon to recover Land which he is bound 
warrant, the Ten't may plead the War- 
ity 1n Bar, which is call'd a Rebutter, 
dat Law all Warranties not commencing 
Diſs in, which deſcended to the Heirs 
lim that made em, barr'd the Heirs to | 
mand Land againſt em. 
ere are likewiſe contracts, Cc. annex'd 
Chattels, not here treated of; but what 
Nie ſpoken, is to be underſtood of War- 
of Freehold, &c. 
the Statute of Gloceſter, Ch. 3. theſe 
zul are provided. 1. It Tent by Cur- - 
: i |, OP 
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teſy, or Husband ſeis'd in Right of his Wife Þ * 
alien with Warranty, and die, this ſhall be! 
no Bar to the Heir in a Morid anceſter witl.f ” 
out Aſſets in Fee; but if Aſſets deſcend toll! 
him from the Father, he ſhall be barr'd, hi- 
ving 3 to the Value thereof. Tho hel h 
Writ Mortdancefter only be mentioned] V 
in this Part of the Act, and after Writs o 
- Aiel, Cc. only, yet other the like Writs are 
within the Purview of the Statute, for the 
ſaid Actions are put but for Examples, 

Tho' the Words be if Ten't by Curteh 
alien, yet if he releaſe with Warranty to 

its'or, it is within the Purview of the Sta 
tute : So if a Tenancy eſcheat to Ten't by 
Curteſy of a Seigniory, and he alien wit 
Warranty, and die, this ſhall not bind th 
Iſſue, for theſe Caſes are equally miſchie 
vous. 

But Ten't in Dower by Alienation wit 
Warranty, might bar the Heir till 11 H 
20. But an Eſtoppel on the Mother's P: fro 
barr d not a Claim as Heir to the Father ,_ | 
as if Land were given to B. and his Wil W. 
and Bs Heirs, and B. had diſcontinued iff} ei 
7. to C. and after his Ceath the Wife hf An 
recovered in a cui in vita, ſuppoſing that! 
had the Fee, and made a Feoffment, and dit the 
and C. had died without Iſſue; the Ifluc a 
B. was not eſtopp'd to bring his Formedin i / 4” 


Reverter, for Warrantics are favoured, H * 
W are odious. a 2 
The Heir of a Diſs or being a Feme, mai **! © 


mul 


a Feoffment with Warranty, and marries ti A 


Diſs ee; the Wife's Warranty hall rebut! 
Husband, tho he claim not in her Right 
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for it ſhall be preſum'd that he has Land in her 
Right to the 7 alue of that which he demands, 
which might be recovered from him and his 
Wite by Force of the Warranty, therefore he ſhall 
be rebutted to avoid Circaity of Action. If Hus- 
band and Wife demand the Right of the 
Wife, a Collateral Warranty of her Anceſtor 
is a good Bar. 

B. ſeis d in Fee levied a Fine to the Uſe of 


M himſelf for L. and after to the Uſe of Wife in 


ſpecial Tail for her Jointure: They levy a Fine, 
and ſuffer a Cominon Recovery, and die; 
this has been holden to be within the Mean- 
ing, tho out of the Letter of 11 HF. 7. & e 
converſo, a Caſe may be without the Mean- 
ing, and yet within the Letter; as if they 
doth levy a Fine of the Land of the Wife, 
and Conuſee render to em in ſpecial T. Hus- 
band dies, and Wife with a 2d Husband le- 
ries a Fine, this is out of the Meaning of the 
Natute, becauſe the Land came originally 
from the Wife. 

But before 4 & 5 Anne 16. Collateral 
Warranty of every other Ten't L. barr d the 
Heir in Rev'n or Rem'r, not entring in the 
Anceltor's Life; but if he had entred for the 
Forfeiture, and avoided the Eſtate to which 
the Warranty was annex'd, the Warranty 
was avoided allo ; bat by that At all War- 
rantics made by Ten't L. diſcending to him in 
Revn or Rem r, are void. | 

2. By the Statute of Glocefter, if Aﬀers af- 
ter deſcend, the Ten't ſhall by Writ, (which 
mult be Scire Facias,) out of the Rolls of 


hc Juſtices, recover the Inheritance of the 
X 3 Mother : 


366. 


g 
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Mother: But in Formedon, if the Demandant 
recover for want of Aſſets at the Time of the 
Warranty rented, and after Aſſets deſcend, 
the Ten't ſhall recover the Aﬀets, and not 
the Land entail'd ; for if he ſhould recover 
the latter, and after the Aſſets ſhould be 2. 
lien'd, his Iſſue might recover the Land en- 
tarl'd again; therefore to prevent future Oc- 
caſions of Suits, the Judges reſolv d the ſaid 
Diverſity in the ſaid Caſes, 

If the Ten't will be aided by the Statute, 
he mult plead the Warranty, and confeſs the 
Demandant's Title, and pray that the Bene- 
fit of the Statute may be ſav d to him; but 
if he plead the Aſſets deſcended, and Iſſue 
be taken thereon, and found againſt him, he 
loſes all Advantage of tlie Statute by his 
falſe Plea. 

Warranty may be annex'd to Incorporeal 
Inheritances; and to a Rent newly created, 
and if the Land be evicted by an elder Title, 
the Grantee may be help'd by Warrantia car- 
te; and a Warranty in Law is imply d'in a 
Grant of a new Rent in Exchange, or for 
Owelty of Partition. ; 

B. ſeis d of a Rent-Seck in Fee, takes a 
Wife, and releaſes to the Ten't, and War 
rants tenementa prædicta, and dies, the Wite 
brings Dower ihe the Rent; the Ten't ſhall 
vouch the Heir of the Husband, for tho the 
Releaſe enur'd by way of Extinguiſhment, 
yet the Warranty extended to it, and by 
warrantin of the Land, the Warrantor ii 
bound to —— it to the Marrantee in the ſame 


Free dom in which it was at the Time of the Mar- 
| | ranty 


” Amp” HA Aff hy ON MMR: 


© A —— — 


Of Warranty. 


ranty made; and therefore all Rents, &c. iſ- 
ſuing out of it, that were ſuſpended or diſ- 
charged, are warranted alſo. 

Warranty commencing -by Diſs'in 1s ſo 
call'd, becauſe regularly the Conveyance to 


which it is annex d, works a Difs in, as when 
Leſſee T. or Ten't by Execution, or Guardian, 


make a Feoftment with Warranty, Ce. 

So where a Diſs'in, Abatement, or In- 
truſion, or Entry into Land eſcheated to the 
Lord before the Lord's Entry, Cc. is made 
wich Intent to make a Feoffment with War- 
ranty. 

Such Warranties ſhall never bar the Heir, 
whether the Wrong were done immediately 
to the Heir or not; therefore if the Father 
be Ten't L. with Rem'r in Fee to the Son, 
and the Father by Covin make a Leaſe T. to 
the Intent that the Leflee may make a Feoff- 
ment to one to whom the Father ſhalt make 
a Releaſe with Warranty, and this be exe- 
cuted accordingly, it ſhall not bind the 
Son, for the Father was particeps criminis. 
B. gives Land in T. to a Brother, the Uncle 
diſſcites the Donee, makes a Feoftment with 
Warranty, and the Donee dies without I. 
ſue, B. is not barr'd. Father and Son aud B. 
are Jointenants in Fee, the Father makes a 
Feoffment of the whole with Warranty, and 


dies, the Son dies, B. ſhall avoid the Feoft- 


ment for the Son's Part as well as his own. 
Tho' a Feoffment by Leſſee T. work 4 Diſ- 
ſeiſin to the Leſſor, yet it is a good Feoffment 
between the Parties, and againſt all Strangers 
except him that has Right; and the Feoffor 
and his Heirs may be vouch'd by Ferce of 


X 4. it, 
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it, and ſuch Feoffment by the Lord being 
Leflce J. of the Tenancy, ſhall extinguiſh the 
Seigniory. 

Father and Son are Jointen'ts in Fee, the 
Father aliens the whole with Warranty, and 
dies, the Son ſhall avoid it for a Moiety : 
But if they had been Jointen'ts L. Rem'r 16 
the Son in Fee, and the Son had enter d iu 
the Father's I. for the Forfeiture, he had a- 
voided it wholly : But if he had not enter'd 
in the Father's Life, he ſhou'd have avoided 
it for a — only before 4 & 5 Anne 16. 
hecauſe the Warranty commenc'd not by 
Diis'm, but for a Motety. If they had been 
Jointen'ts L. Rem'r to the Father in Fee, the 
Son's Entry, tho' it ſhall re-continue his own 
Eſtate L. in the Moiety whereof he mas T 
feisd, ſhall not avoid the Warranty of t 
Fee of the ſaid Motety, becauſe it was in 
the Father's Power lawtully to convey the 
lame. | 

An Infant, and B. being of Age, join in a 
Feottment with Warranty of Lands where 
they are jointly ſeiſed, the Warranty is good 
as to B. ſor the whole, for one may warrant 
more than paſſes from him, and void as to the 
Infant ; Gr tho his Feoffment be but void- 


able, his Warranty taking Effect by -Deed 


only, 1s void, 

E. is ſeis d of an Houſe, arid C having no 
Title enters, claiming it to him and his 
Heirs; B. ſtill abiding in it, the Law ad- 
judges B. in Poſſeſſion, for duo non poſſunt in 
folido unam rem poſſidere- And when two are 
in Tenements claiming by ſeveral Titles, he 
is in Poſſeſſion that has Right to 1 * 12 

Ollel- 
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Poſſeſſion : But if c. make a Feoffment with 
Warranty to. certain Barrettors, to have 
Maintenance from em, by reaſon of which 


B. leaves the Houſe, ( which mult be before 


the Livery of Seiſin, or otherwiſe the Livery 
is void,) this is a Warranty commencing by 
Diſſeiſin. 

A Barrettor is a Mover of Suits and Quar- 
rels, in Courts of Record, or Courts Baron; 
or in the Country, Three Ways; 1. By Di- 
ſturbance of the Peace. 2. Taking or keep- 
ing Poſſeſſion of Lands in Controverſy, by 
Force or Subtilty, 3. Spreading falle Ru- 
mours and Reports to raiſe Diſcord among 
Neighbours. 

Extortion, in a large Senſe, is any Oppreſ- 


ſion under Colour of Right. Properly it 


ſenifies any Officer's unlawful taking by 
Colour of hi 

more than is due, or before it is due. By 
. I. no Miniſter of XK. ſhould take any 
Reward for doing of his Office but only 


that which the K. allows him, on Pain to 


render double to the Party, and to be pu- 
niſhd at X.'s Pleaſure, and this was an O- 
fence fineable at Law. But latter Statures: 
have allow'd 'em Fces in many Caſes. It is. 
no Extortion for inferior Officers of Courts: 
to have ſuch reaſonable Fees as have been 
allow'd by the Courts for their Atten- 
dance, 


Maintenance is an upholding of Quarrels 


and Sides, to the Hindrance of Common. 


Right, and is Twofold : 1. In the Countty,. 


as by taking and holding Poſſeſſions, Cc. 


which is puniſhable only at K.'s Suit. 2. In: 


X 5 Court, 


s Ofhce, wy Fee not due, or 
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Court, and this either, 1ſt. By maintaining 
to have Part of the Thing in Plea, which 1s 
call d Champerty ; and againſt ſuch Offender 4 
Writ of Champerty lies grounded on Articuli 
ſuper Chartas, and the Offender ſhall forfeit 10 
K, the Value of what was purchas'd by him, and 
it ſeems that the Seller ſhall forfeit the ſame, 
Or, 2dly, By maintaining one Side without 
having any. Part of the Thing in Suit, and 
for this an Action of Maintenance lies at Com- 


mon Law. Or, 3dly, By labouring a Jury, 


tho it be but to appear, or inſtructing them, 
or putting em in Fear; and this is calld 
Embracery, and an Action of Maintenance 


. lies againſt the Offender. If one give Mo- 


ney to any of the Jurors, a decies tantum lies 
againſt him, and ſuch Jurors, at the Suit of K, 
or of the Party, or any Stranger.. Nor is it ma- 
terial whether the Jury paſs on his Side, or 
give any Verdict at all. 

By. 32 H. 8.9. he that buys, ſells, takes, or 
makes Promiſe, Grant, or Covenant, to have 
any. Right or Title to any Land, Tenement, ot 
Hereditament, whereof the Seller, or they 
from whom he claims, have not been in Pol- 
ſeſſion a Year before, (hall forfeit the whole 
Value of the Lands. IS 

Any naked Right ſtripp'd of Poſſeſſion is 
within the Statute, whether it be really a 
good Right, as that of a Diſs'ee, or pretend- 
ed. o1.ly by a Stranger. So if it be a good 
Riglit coupled with a wrongful Poſſeſſion, 
as if a Dijs ee diſſeiſe Dils'ors Heir, and make 
a Feoffment befort he has been a Year in Pol- 
ſeſſion. 


A cuſte- 
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A cuſtomary Right to a Copyhold is 
within the Statute, and ſo is a Leaſe T. for 
the Words are any Right; but a Leaſe T. 
made to try the Title in Ejectment, is not 
within the Statute, unlets it be made to a 
great Man, or any other to ſway the Cauſe. 

But whoever has the abſolute Ownerlhip; 
ſo as no other has jus Proprietatis, or Poſſeſ- 
fonts, may ſell, tho' he has not been a 
Year in Poſſeſſion. As if one be remitted, 
or recover on a former Title, or redeem a' 
Mortgage, or being a Dils'or gain the Re- 
leaſe of the Dils'ee. | 

There is a Proviſo, which the Law wou'd. 
have imply d, That he who is in lawful Poſ- 
ſeſſion may take a Releaſe of a pretended 
Right by any reaſonable Means; and tho' a 
Man's Poſſeſſion be wrongful as by Diſ- 
ſeiſin, Cc. yet a Releale to him is Jawful, 
A Rem'r Man may lawfully get a Releaſe or 
Confirmation of any Stranger having a pre- 
tended Right: But it is unlawful to take a 
Covenant, that when- he has recovered he 
ſhall convey to him, for this is not a reaſon- 
ble Means. 

If a Man enter into Land to which he 
has no Title, and preſently. make a Feoff= 
ment with Warranty: or if he diſſeiſe one 
with Intent to make a Feoffment with War- 
tanty, and afterward make ſuch Feofhnent, 
thele Warranties commence by Ditsin ; for 
in the 1 t. Caſe, gue: incontinent! frunt ine ſſe vi- 
dentur; in the 2d, the Law couples the lu- 
tent, and Feoffulent made in Purluance 
thereof together. 


One 
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One ſuing a Faris utrum, or other Writ 
in the Right of the Church, ſhall not be 
barr'd by a Warranty of his Anceſtor. And 
tt ſeems alſo, that he ſhall not be barr'd in 
Aſſize, tho it be brought of his own Seiſin, 
and the mean Profits be to be recovered to 
his own Uſe, for the Freehold is the Right 
of the Church. 

K. before W. 2. might be barr'd of a Poſ- 
ſibility of Reverter deſcending to him in jure 
Corone, by Warranty and Aſſets from a Sub- 
jects deſcending on his Body natural ; for in 
all Likelihood thoſe Lands will deſcend to the 
fame to whom the Crown will deſcend, and conſe- 
quently will be a good Recompence for the Loſs of 
the Crown-Lands ; but in the Caſe of the Parſon, 
his Succeſſor can have no Benefit of what the Pre- 
deceſſor has in his natural Capacity. 

A Warranty is ſaid to be lineal, whether 
deſcend on an Heir lineal or collateral, if 
he on whom it deſcends might poſſibly have 
claimed the Land as Heir to him that made 
the Warranty. As when the Father ſeis d 
in Fee makes a Feoftment with Warranty, 
and dies, and the Warranty deſcends to the 
Son : Or when the Father releaſes with War- 
tanty to the Grandfather's Diſs or, and dies, 
and the Warranty deſcends to the Son, for he 
can't convey to himſelf the Deſcent of the 
Land but by the Father. So if the elder Son 
releaſe to the Father's Diſs'or with Warranty, 
and die without Iflue, and then the Father 
die, the Warranty 1s lineal, becauſe the 
younger might have convey'd the Title to the 
Land from the elder. And note, that in theſe 
two laſt Cafes the Warranty deſcends before 
the Right. But 
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But if the Father diſſeiſe the Son, and 
make a Feoffment with Warranty, this is 
collateral, for the Title which the Son has 
can't poſſibly deſcend from the Father; fo if 
the youngeſt Son releaſe to the Father's Diſ- 
ſeiſor with Warranty, and it deſcend on 
the eldeſt, for they that make theſe Warran- 
ties are collateral to the Title of the Land. 

Warranty may be annex'd to any Con- 
reyance whereby an Eſtate paſſes, or to a 
Releaſe or Confirmation made to the Ten't 
of the Land by one who never had any 
Eſtate therein, but a Voucher by Force of 
ſuch Warranty may be counterpleaded ; and 
! an Aſſignee can take Benefit 
thereof. 

If Ten't T. have Iſſue three Sons, and diſ- 
continue, and the middle Brother releate 
with Warranty, and die without Iſſue, this 
; collateral to the eldeſt, and ſhould have 
barrd him, (before 4 & 5 Annæ 16. but by 
that Statute all collateral Warranties of Lands, 
Kc. by any Anceſtor who has no Inheritance in 
the ſame, are void againſt the Heir ;) but it is 
lineal to the youngeſt, and ſhall not bar 
him by Force of WV. 2. 1. for he might poi- 
libly have convey'd to himſelf a Deicent by 
Force of the Tail from the middle Brother, 
but the eldeſt could not. Hence note, That 
a Warranty which 1s lineal as to one, may 
be collateral to another. . 

A collateral Warranty did never give a 
Right, but only bound it, and therefore if 
it be determined or defeated, the Right re- 
vives. The Plaintiff may make 3 8 
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Title in an Aſſiſe by it, where the Right 0 
the Ten't is bound by it. 

By 32 H. 8. 36. a Fine with Proclama- 
tions, lzvy'd by Ten't T.. bars the Eſtate 7. 
but not the Rev'n or Rem'r, if Claim be 
made within five Years after the State 7. 
ſpent. A Gift in T. is made to the e}deſt 
Son, Rem'r to the Father in T. the Father 
dies, the Son levies a Fine. with Proclama- 
tions, the firſt. Eſtate T. and Remr allo are 
barr'd, for the Rem'r deſcended to the Son. 

A Fine with Proclamations by the Ten't 
of the Land, bars the Right of an Entail, i 
he that has Right to che Entail claims not 
within five Vears. 

If Ten't T. in Poſſeſſion, or he that has a 
Right of Entry be attainted of High- Trea- 
ſon, the Land is forfeited to K. and the En- 
tail barr'd. 

A Common Recovery bars all Entails, but 
ſince 34 H. 8. 20. it is not in the Power of 
Ten't 7. of the Gift of the Crown, by any 
Act or Thing had, done, or ſuffered by him, 
to bar an Eſtate T. whereof the Reæv'n ar 
Rem'r ſhall be in the Crown. 

But if K. have granted away the Rev" 
in Fee, or if the Eltate T. were made origi- 
nally by a Subject, or by K. before he. was 
K. it may be barrd. 

A Common Recovery never. could bar 2 
Rev'n in K. and ſince the Statute if K. make 


a Gift in T. Rem'r in T. as the Eſtate in Pol- 


ſeſſion cannot be barr d, fo neither can the 
Rem'r. | 


Tho 
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Thoſe Words in the Statute where the 
Rem'r ſhall be in K. are not void; for if the 
K. for good Conſideration procure. a Gift in 
TH 7. to be made to a Subject, Remer to him- 
be ſelf, this Rem'r is within the AR, if it be 
7. in Fee or T. not for L. or T. ny 
Tho uch Ten tT. can't bar the Entail by any 373. 
Act done or ſuffer d by him,yetit may bebarr'd 
by Acts to which he is not privy; as if a Diſ- 
ſeiſor levy a Fine with Proclamations, and 
five Years paſs, or if a collateral Anceſtor had, 
releaſed with Warranty before 4T 5 Ann. 16. 
The Act extends to Gifts in T. made ſince 
the Statute, for they are in equal Miſchief, 
— it only mention Gifts in T7. made be- 
ore. 
A Recovery in a Cſſavit, or Writ of Right 
* Voucher, are not Bars of any Eltate. 
all. | 
Jut If Ten't T. be diſſeiſed, have Iſſue and die, 
- of and his Uncle releaſe with Warranty, and 
ny} die without Iſſue, the Warranty is collate- 
m, ral to the Iſſue in 7. becauſe he can't convey. 
a himſelf to the Entail by means of his Uncle; 
and ſuch Warranty did bar the Iſſue to de- 
rn mand the Land before 4 & 5 Anne 16. 
g- The Reaſon. why a Warranty was a Bar 
ras at Common Law, was for that Nemo preſu- 
mitur ali:nam pofteritatem ſue. prætuliſſe. And 
2 no Proof is admitted againſt this Preſump- 
ke tion; (and thi lineal Warranty after W. 2. was 
of- MY holden to be no Bar without Aſſets, yet it was 
the WM holden that collateral Warranty remained aſter 
the ſaid Statute ac it was at Common Law : ) So 
if the Lord make an Acquittance for the laſt 
ole WY Rent, all the. reſt is. preſumed. ta be paid 
and. 


472 Of Warranty. 
and the Law will admit no Proof againſt the 
Preſumption; for it can't be imagined that the 
Leſſor, who is not bound to give any Acquittance, 
ſhould voluntarily by his ſolemn Deed acquit the 
Ten't of Rent due on à latter Day, if he nere in 
Arrears before: But where a Ten't is in Arrears, 
and Leſſor diſtrains, and avons for Rent due the 
laſt Day of Payment, this ſhall not eſtop him to 
demand Rent due a former Day ; for perhaps 
he might not punctually be certain how much was 
1 Sid. 44+ due, and therefore willing to demand no more at 
3 firſt than he was ſecure of recovering, and bring 
235 286, 4 new Action afterwards for the reſf, If a Man 
2Lut. 1153. be within the Four Seas, and his Wife have 
a Child, the Law preſumes it to be his. If 
a Man be found to have fled for Fear of Fe- 
fony, he forfeits all his Debts and Chattels, 
tho' he be after judicially acquitted of the 
Felony, and no Proof can be againſt the 
Preſumption grounded on his Flight; mm 
does he deſerve any Favour from the Law wi 
n ill not ſuffer himſelf to be tried by it; but the 
general Rule is, Srabitur præſumptioni done 
probetur in contrarium, 

Ten't I. has Iſſue two Daughters, and dics,s 
the eldeſt enters into the whole, and thercot 
makes a Feoftment with Warranty, and 
dies without Iſſue; this is collateral to the 
youngelt as to the one Motety which be- 
long'd to her, and lineal as the Moicty be- 
longing to the eldeſt. 

Vid. ſupra, A Parcener by entring into the Whole, 
327. deveſts not the Moiety of the other; but it 
ſhe claim the Whole, and take the whole 

Profits, this does deveſt the other's Moiety; 

but ſhe cannot after an actual Entry by het 

om- 
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Companion, deveſt her Moiety without an 
actual Ouſter : And it may be askd, How 
the Warranty in the Cate above, could 
bind, ſeeing it was annex d to a Feoffment, 
which did work a Wrong? The Anſwer is, 
When one Siſter enters into the Whole, and 
makes a Feoffment of the Whole, the ſubſe- 
quent Act ſo far explains the firſt Entry, that 
now by Conſtruction of Law ſhe was at firſt 
ſcis d of all. 

Ten't in Special T. has Iſſue a Daughter, 
his Wife dies, he marries again, and has Iſſue 
another Daughter, and diſcontinues; a col- 
lateral Anceſtor releaſes with Warranty, 
which deſcends on both Daughters, the el- 
der was wholly bart d, for the Warranty is 
entire. ; 

By Force of W. 2. lineal Warranty with- 
out Aſſets, is no Bar of an Eſtate 7. but it is 
ill a Bar to an Eſtate in Fee, and collateral 
Warranty was a Bar both of a State. in Fee, 
and T. with or without Aﬀets, before 4 & 5 
Anne 16. 

Aſſets requiſite to make a lineal Warranty 
a Bar, muſt be of equal Value with the Land 
which it bars one to demand, and deſcend 
from the ſame Anceſtor that made the War- 
tanty, and it mult be a real Inheritance in 
State or Intereſt ; not a bare Uſe, or a Right 
of Entry or Action, which-are not Aſſets till 
they are reduc'd to Poſſeſſion: But a Rent 
iſſuing out of the Heir's Land deſcending to 
lim, whereby it is extinct, is Aﬀers. An 
Advowlſon is Aﬀets, and may be extended at 
the Rate of a Shilling for every Mark of the 

Yearly 
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Yearly Value of the Living. A Seigniory in 
Frankalmoigne is not Aſſets, becauſe it is not 
valuable. 

Land is giv'n to Husband and Wife in 
Special T. he makes a Feoffment, and dies, 
ſhe releaſes with Warranty, and. dies, this is 
lineal as to the Whole; and the Law is the 
ſame if the Gift had been before Marriage, 
in which Caſe they had taken by Moieties, 
for the Heir mult claim as Heir of both their 
Bodies. 

A. B. and C. are Brothers, a Gift is made 
to A. in T. Rem'r to B. in T. Rem'r to Cin 
J. A. diſcontinues with Warranty: This is 
collateral to the Brothers, becauſe the Remi 
are their Titles, and to thoſe A. is col late- 
ral; and it ſeems that ſuch a Warranty does fil 
bar the Rem'rs, becauſe it. is not within 4&5 


Annæ 16. mhich. ſpeaks only of. Warranties made 


them who have no Eſtate of Inheritance in the 

nd, &c. Sed Q. 1 a Warranty made by the 
Donor ſhall he a Bar, inaſmuch as tho it be col: 
lateral, and made by an Anceſtor who has an 
Inheritance in the Land, yet the Eſtate of the 
Lung doth not depend on the Donor i, but his 
their. 

Warranty always deſcends to the Heir at 
Law of him that made it, therefore if an el- 
der Brother be Ten't in Tail Male, Rem r to 
the younger, and make a Feoffment with 
Warranty, and die, leaving a * the 
younger is not bart d, becaule the Warrant) 
does not deſcend on him. 

If the Warranty deſcend on one, andthe 
Land on another, as ſpecial Heir, =. by 

Cuſton 
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Cuſtom of Burgh Eng. or Gavelkind, or Heir 
on the Part of the Mother ; the Heir at Law 
may either be vouch'd alone, or the other 
may be vouch'd. with him as. Heir: to the 
Land; and it ſeems that if there be a War- 
ranty. Paramount, they ſhall join in deraign- 
ing it, and the Recompence ſhall go to the 


ſpecial Heir alone, for he only had the Loſs. 
do if a Recovery. be had againſt Ten't T. and. 


his Wife, and they vouch, and have Judg- 
ment to recover in Value, he dies, his Iflue 
only ſhall ſue Execution, tho the Wife was 
privy to the Judgment. 

Baſtard eigne ſhall be youch'd alone, for 
he is Heir in Appearance by taking the Pro- 


fits, and ſhall not diſable hunſelf. 


But a Perſonal Lien deſcends on all the 
Heirs, as if an Obligor die ſeiſed of Gavel- 
kind-Land, Debt lies againſt all his Sons, 

And Debt on the Anceſtor's Bond: may be 
maintained againſt the Heir of the Mother's 
Part only, 

If Land be given to A. and the Heirs 
Males of his Body, Rem'r to the Heirs Fe- 
male of his Body, (in which Caſe all the 
Iſſue Male ſhall firſt take, and the Eſtate to 
the Females is in Rem'r ;) Donee make a 
Feoffment with Warranty: This is lineal to 
his Daughters as well as Sons; for where- 
ever the Anceſtor takes a State L. and after 
in the ſame Conveyance there is a Limita- 
tion to any of his Heirs, the Inheritance veſts 
in the Anceſtor. But in this Caſe Warranty 


made by. a Brother, is collateral to the Si- 
ers. | 


If 
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If Land be given to the eldeſt Son in 7. 
on Condition, that if he or his Iſſue ſhall 
alien in bee or T. &c. that then their Eſtate 
ſhall ceaſe, and be void, and that the Land 
ſhall immediately remain to the 2d Son in 7. 
& fic ultra, the Rem'r to the other Sons, and 
—_ be made accordingly, theſe Rent'rs are 
void. 

1. Becauſe every Rem'r commencing by 
Deed ought to veſt in him to whom it is li- 
mited, when Livery is made to him that hath 
the particular Eſtate. But when Land is 
rendred by Fine for L. Rem'r in Fee or 7. 
the Rem'rs are not in 'em in Rem'r, before 
the particular Eſtate is executed. And when 
a Rem'r on a Leaſe L. is limited to the Heirs 
of F. S. then living, it is not poſſible that it 
thould veſt while F. S. lives; but it is ſuf- 
ficient that the Inheritance paſſes preſently 
out of the Leſſor. So if a Leaſe L. be made 
to A. B. and C and if & ſurvive C then the 
the Rem'r to B. in Fee; this is a good Rem r, 
for it depends on a Limitation of Time, vis. 
the Poſſibility of the Death of one Man be- 
-_ another, which is a common Poſſibi- 

ty. 

One makes a Leaſe L. with Condition to 
have Fee, and warrants the Land in form: 
prædicta, & c. The Condition is perform d in 
the Leſſor's Lite, or after his Death, the War- 
ranty encrea ſes with the Eftate, for there was 
a preſent Eltatè on which it might enure; 
and the whole veſts in the Leſſee in ſucl 
manner as if it had paſs'd by the Livery. 
But if a Seigniory be granted for 7. on 


Condition to have Fee, with Cm in 
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T. forma predifti, the Warranty ſhall not ex- 
all tend to the Fee, becauſe the firſt Eſtate was 
ite not capable of a Warranty: So if one make 
nd Na Leaſe T. Rem'r in Fee with Warranty in 
7. forma prædictà, Rem'r Man can take no Be- 
nd F nefit of the Warranty, becauſe he is not 
re Y Party to the Deed ; and if he were, he could 
not take immediately, becauſe named after 
by Y the Habendum; and he can't take Benefit of it 
li- by way of Remer, becauſe the Leaſe T. is not 
ith Y cabable ofa Warranty. If Land be giv'n to 
is A. and B. Rem'r to the Heirs of him that 
T. & hall die firſt, with Warranty in forma pre- 
we BY diffi ; A. dies, his Heir (hall have the War- 
en ranty, and ſhall have the Land as Heir, tho 
11s = Fee veſted not in A. and he had but a Poſſibi- 2 bn 26.2. 
it M5, 
uf- 2. The Rem' in the Caſe aforeſaid 1s 
uy void, becauſe the fame Alienation that 
de Y transfers the Fee and Freehold to the Alie- 
he nee, and develts the Donor's Rev'n, can't 
rr, velta Rem'r in the 2d Son: As if a Leaſe L. 
id. be made with Condition, that if Leflor grant 
be- over the Rev'n the Leſſee ſhall have Fee, 
bi- Y and the Leſſor grant the Rev'n by Fine, the 
Leſſee can't have Fee, for the ſame Aliena- 
to tion can't veſt an Eſtate of the fame Land in 
mil ſeveral Perſons at once. F. S. grants the next 
in Preſentation of a Church, and before it be- 
a- comes void, grants the next Preſentation of 
vas the ſame Church to another, the 2d Grant 
e; is void: But if the Patron take a Wife, and 
ich prank the 3d Preſentation and die, and the 
eir preſent twice, and the Wife the zu 379% 
en Time, the Grantce ſhall have the 4th Pre- 
n {ſentation ; 


(a) 
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ſentation, for the 3d was given to the Wife 
by Act of Law, and the 3d Preſentation in 
the Grant, ſhall be taken for the 3d which 
he lawfully might grant. Sed Q. (a) How 
one can take any other Turn by a Grant of the 2d 
or zd Turn, which can by no means be brought 
within thoſe Words. 

z. In the ſaid Caſe thoſe Words on Con- 
dition, Cc. that the Eſtate (hall ceaſe, give 
a Re- entry to the Donor only, and the 
Words Subſequent are void. Father makes 
Gift in T. to his eldeſt Son, Rem'r to the 
Youngeſt, with ſuch Condition as is in the 
Caſe in Queſtion, the Eldeſt makes a Feoff- 
ment witk Warranty, Father dies, and then 


the Eldeſt dies without Iſſue, the Youngeſt 


ſhall enter, for the Condition, by Force 


whereof the Father might have enter d, deſcend- 


ing to the Eldeſt was but 1 * nor can the 


| 55 Son's Feoffment with Warranty in the Fa- 


ther's Life bar the Joungeſ Son of his Entry b 
Force of the Condition, which depending on the 


original Deed, binds the State of the Land into 
»ho 


Je Hands ſoever it comes, and can't be deveſt- 
ed or barr'd by a Warranty ; yet if the eldeſt 
Son difleiſe the Father and make a Feoff- 
ment with Warranty and die, he bars the 
Youngeſt, becauſe the -Father's Eftate in the 
Land being deveſted and“ turn d to a Right, 
was conſequently capable of being barr'd by 4 
Warranty: And where the eldeſt Son is 


bound not to diſcontinue on ſuch Condi- 
tion as is aforeſaid, if he make a Diſconti- 
nuance after his Father's Death, the Condi- 


uon is extinguiſhid, - for it was in him as Heir 
| 10 
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Of Warranty. 
9 his Father at the Time of the Feoffment, and 
vt 4s much releas d by it as if he had expreſly 
releas'd it by Deed. | 

At Law, if Ten't in Dower had alien'd 
with Warranty during the Nonage of the 
Heir, and died, this had not barr'd his En- 
try, but if he had come to full Age before 
her Death he had been barr'd, for 1t was his 
folly not to enter and defeat the Warranty; 
and tho in the firft Caſe his Entry were not 
barr'd, yet if he had brought an Action he 
ſhould have been barr'd in it; and if his 
Entry were taken away when the Warran- 
ty deſcended, his Right was bound by it. 
And the Law was the ſame as to a Feme Co- 
rert. But Laches ſhall not be imputed to 
an Infant to take away his Entry in reſpect 
of a former Right by a Deſcent, or to bar 
bis Right where his Entry 1s congeable. But 
he hall ſubject to all Conditions, Charges 
and Penalties A. out of the Original 
Conveyance, and a Ceſavic lies againſt him 
for Land of his own Purchaſe, and likewiſe 
for Land by Deſcent, but 1n the latter Caſe 
he ſhall have his Age. Matters of Record, 
3s a Fine levied by an Infant or a Recovery 
luffer'd by him, or a Statute acknowledg'd 
by him during his Nonage appearing in pro- 
per Per ſon, ſhall never be revers d after his 
full Age, but only by Writ of Error, or 
Audita Querela brought during his Nonage, 
which in that Caſe can be tried by Inſpection 
only, for the Law will not give Credit to any 
Averment ſo Derogatory from the Honour of 
thoſe who are preſumed to act with the greateſt 
Integrity, 


1 
| 

: 
4 
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Integrity, and will admit of no Evidence |; 
than that of Senſe in a Matter of ſo high a Na- 
tare; but if an Infant appear by Attorney, and 
a Recovery be had ap ainſt him, he may avoid it 


by Writ of Error jor this Cauſe after his full 


. Age, jor (a) whether he were within Age when 


he made the Warrant of Attorney ſhall be tried 
by the Country, and the 2 Reco- 
very no way.refletts on the Honour of the Court; 


and the Court knowing him to be an Infant after 


Examination had of the Circumſtances, admit 


bim to levy a Fine, 8c, This ſhall never be re- 
vers d euher during his Vonage or after. 

If Land had been given to the Husband 
and Wife in Fee, before 32 H. 8. 28. and 
the Husband had made a Feoffment, and a 
collateral Anceſtor of the Wite had releasd 
and died, and then the Husband had died, 
this ſo bound the Wife's waiveable Right, 
that (he could not waive it, aud claim 
Dower. | 

In the End of the Statute of Gloceſter 3. it 
is thus provided, the Heir after the Death 
of the Father and Mother ſhall not be 
barr'd to demand the Heritage or Marriage 
of his Mother, which his Father alien d in hys 
Mother's Time, whereof no Fine is levied 
in the K. s Court. And this Exception has 
been conſtrued to extend only to a lawful 
Fine, i. e. one levied both by Husband and 
Wife, and not to one levied by Husband 
only, for theſe Reaſons. 

1. It is molt natural to expound one Part 
of a Statute by another, and by this an the 

icua- 


. but if an Infant appear by his (b) Guardia, 


7:5. Warranty. 
oY Alienation of Ten't by Curteſy by Fine 
4. with Warranty. is reſtrain d, therefore it 


nd ſhall be intended that the Alienation of the 


Y Husband alone ſeis d in Right of his Wife 
ll was deſign d to be reſtrain d alſo. 
nl 2. The general Words of a Statute Nall 
i4Y be intended of a lawful AR, but a Fine 
966 oY alone warks a Wrong to. the 
ite, oi ene Es * 
z. A Fine by the Husband alone is within 
ter the Miſchief defign'd to be remedied by the 
"I'S Statute, which was that the Heir ſhould be 
e barred of the Inheritance of his Mother by 
the Father's Warranty without Aﬀets. © _ 
An expreſs Warranty of a Freehold or 
Inheritance can be created ny by the 
Word Werrantizo in Latin, or Warrant in 
Engliſh, for Warranizabime is the only 
Word in a Fine, which is ever uſed to this 
Purpoſe. | 


be! Fcoffee. wh 

ee , A Bond with Condition to defend ſuch 
lie Land to 4. for 8 Years is forfeited if a 
A vanger ouſt him without Action; but if it 


_ ſhall not be forfeited unleſs the Obligee be 


ready to warrant, Cc. 5 
The Words, Grant, Demiſe, and the like 
Part in the Conveyance of a. Chattel Real create 


the 2 Warranty in Law, by Force (4) whereof the (a) 4 Reps, 7 | 
Th 


Tho it be not expreſs'd to whom tlie 
Warranty ſhall extend, yet the Law by 
Implication gives the Benefit of it to the, 


were on Condition to warrant the Land, it 


impleaded, and then the Obligor muſt be 
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cin: Crantee, if evicted, hd in an Action ef Cove- 30+ 


nant 


* 

. 0 

* 1 
41 


(a) 4 Rep. 
80. 


482 


Of Warranty. 
nant recover Damages to the Value of what he 
has loſt. 2 

At Law if one had given Lands in Fee by 
the Word Dedi, to hold of himſelf and his 
Heirs, the Feoffor and his Heirs were bound 
to Warranty, but if he had given them to 
hold of the chief Lord, he was bound to 
Warranty during his own Life only, as a 
Feoffor by the Word Dedi is at this Day; 
If the Feoffee recover in value by Force of 
ſuch an implied Warranty, or of an expreſs 
Warranty made for the Life of the Feoffor 
only, he ſhall have a Fee in the Land reco- 
vered, becauſe the Warranty while it continues, 
extends to the whole Eſtate of the Land. If one 
make a Leaſe L. or Gift T. rendring Rent, 
not only the Donor and Leflor and their 
Heirs, but alſo their Aſſignees of the Rev'n 
are bound to warrant the Land to the Leflee 
and his Aſſigns: And if the Leflor alſo add 
an expreſs Warranty, yet the Warranty in 
Law remains, and the Leſſee has Election to 
uſe either; in like manner, if a Feoffor by 
the Word Dedi add a ſpecial Warranty 
againſt. F. S. and his Heirs, yet Dedi gives a 
general Warranty againſt all Men, during 
the Life of the Feoffor. For the expreſs War- 


ranty ſhall not take away that implied by Lax, 
where they may both well ſtand together, and it 


1c manifeſt that the expreſs Warranty is added 
to give the greater Security to the Feoffee or 
Leſſee. (a) But where one makes a Leaſe V. by the 
Words Grant, Demiſe, 8c. and covenants that 


the Leſſee ſhall enjoy the Land without any Evi- 


ction from the Leſſor or any claiming under kim, 
in 


Of Warranty. 


in this Caſe the Leſſor ſhall not be bound to war- 
rant the Land, by the imply d Warranty, againſt 
an Eviction by 4 Stranger, for thoſe Ward, can 


be of no Force," unleſs they be taken to explain 
and where it expreſly appears how far the Par- 


3 
8 how far the Leſſor ſhall be bound to Warrant, 
0 
a 


ties deſign that the Warranty ſhall extend, the 
7 Law will not carry it farther by Conſtruction of 


t %% Words which are generally uſad as Words 


8 of Cour ſe. 28 21 


r Endowment implies a Warranty, viz. 
o- chat the Ten't-being 1mpleaded ſhall recover 
. Jin value on Voucher the 3d of the two Parts 
ne Irhereof ſhe is Dowable. And Homage Aun- 


it, Ieeſtrel, Exchange, and Partition imply a 


ir Warranty, but the Aſſignee ſhall not vouch 


n Force of theſe Warranties, but in caſe 
ee Nef an Exchange, Partirion and Feoffment by 
dd Medi, he ſhal: rebut, but the Aſſignee of Ten r 
in I Homage Aunceſtrel, ſhall neither vouch nor 
to Nebut the Lord, for the Advantage given to the 
by Ten't in reſpett of the long Continuance of the 
nty Tenure can't be transferred to any Stranger. 


s 2 J Warranty in Law and Aſſets in ſome 


aſes, are a good bar in Formedon; as the 
en t may pleadi that the Anceſtor exchang d 
be Land demanded with the Ten't for other 
Land, which deſcended to the Demandant, 
thereunto he hath entred and agreed; or it 
e hath not entered and agreed, then he 
lay plead the Warranty, and other Aﬀets 
eſceuded. But if Teni't T. make a Gift in 
or a Leaſe L. rendru Rent, and die, the 
Vim, Ner 'n and Rent he UU not bar the Iſſue in a 

in Prmedon, Oc e the Deſign of the Forme- 
AJ don 
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don is 15 _ the — and Rent, and 
non poteſt adduci exceptio ejuſdem rei, cujus pe- 
rin Diſs — Warranty bh Law 
with other Aſſets is a good Bar. 

Warranty 1n Law binds the Heirs of him 
that made it, but Warranty in Deed does 
not unleſs they be named. 

An expreſs Warranty can't be created by 
Will, becauſe a Man can't bind his Heirs to 
warrant, any more than he can bind his 
Heirs to pay Money, unleſs he be bound 
himſelf, but a Warranty in Law may be by 
Will, as when one deviſes Land for L. or 
in 7. rendring Rent. | 

Warranty in Law in ſome Caſes extends 
only to Execution in Value of ſpecial Land, 
as in caſe of Exchange and Partition, and it 
may be created without Deed, but expreſs 
Warranty cannot. ; 

An-expreſs Warranty, extends neither to 
the Heirs nor Aſſigns of the Feoffee, unleſs 
they be named; bur if B. be infeoff d with 
Warranty to him, his Heirs, and Aſſigns, | 
and infeoff C. and his Heirs, and C. die, the 
Heir of C. (hall vouch as Aſſignee to B. So 
if B. and C. be infeoff d with Warranty to 
them, their Heirs, and Aſſigns, and they 
both die, and the Heir of the Survivor in- 
you D. he ſhall vouch as Aſſignee to B. and 

Jor the whole Eſtate to which the Warranty was 
annex d is lawfully conveyed to him, and Aſ- 
{ignees of. Heirs, and Aſſignees of Aſſignees, 
and Heirs of Aſſignees are comprehended un- 


4 


der the Word Aſſignees, 


111 


The 


Of Marranty. 
The Father is infeoff d with Warranty to 
nd him and his Heirs, and infeoffs his eldeſt 
pe- Son with Warranty and dies, the Law gives 
aw | the Son Advantage of the Warranty made to 
the Father, — that made to him by 
im dhe Father is extin&t by Act of lw. 
oes But Covenants Real often go to an AG 385. 
ſignee, tho he be not named, as where a 
by Parcener on Partition covenants to acquit 
to | the other of a Suit iſſuing out of the Land; 
his & Or when a Parſon covenants with the Lord 
ad of the Mannor of A. to celebrate divine Ser- 
by Y vice in a Chappel, Parcel of the faid Man- 
or vor, weekly for the Ute of the Lord and his 
Servants, for theſę 8 are iu a mans 
ner e to ths; Wy But if a 


i = 
1 275 4 1 


w the 15 as. 17 7 OF; Danes 
but the Leſſee may pray w.Aad 0 
anch the Leſſse or Weser rotichthe 
lor og Pogor, Gi but if on pare rl 78 
Gift the- Rem r in Fes. be limited 8 8 
or Donee may vauch as Aſſignees" Hh * 
*. one male a-joint Feoffment. with . # 
the Faigtenants make Partition | by Conſent, 
the Feoffor. ſhall not be bound to:warrant their Vid. 
divided Eſtate, Three are jointly inteoft 'q 25 1 
with Warranty to them, and their Heirs 
and one releaſes to the other two, they ſhall 
2 vouch; 
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don is to defeat the Rev'n and Rent, and 
non pote/?-adduci exceptio ejuſdem rei, cijus pe- 
titur Diſſolutio, but the Warranty in Law 
with other Aſſets is a good Bar. 

Warranty in Law binds the Heirs of him 
that made it, but Warranty in Deed does 
not unleſs they be named, 

An expreſs Warranty can't be created by 
Will, becauſe a Man can't bind his Heirs to 
warrant, any more than he can bind his 


. Heirs to pay Money, unleſs he be bound 


himſelf, but a Warranty in Law may be by 
Will, as when one deviſes Land for L. or 
in 7. rendring Rent. 

Warranty in Law in ſome Caſes extends 
only to Execution 1n Value of ſpecial Land, 
as in caſe of Exchange and Partition, and it 
may be created without Deed, but exprels 
Warranty cannot. 

An expreſs Warranty extends neither to 
the Heirs nor Aſſigns of the Feoffee, unleſs 
they be named; but if B. be infeoff d with 
Warranty to him, his Heirs, and Aſligns, 
and infeoff C. and his Heirs, and C. die, the 
Heir of C. (hall vouch as Aſſignee to B. So 
if B. and C. be infeoff d with Warranty to 
them, their Heirs, and Aſſigns, and they 
both die, and the Heir of the Survivor in- 
feoff D. he ſhall vouch as Aſſignee to B. and 
C for the whole Eſtate to which the Warranty w4s 
annex d is lawfully conveyed to him, and Aſ- 
ſignees of Heirs, and Aſſignees of Aſſignees, 
and Heirs of Aſlignees are comprehended un- 
der the Word Allignees. 


The 


r 
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The Father is infeoff d with Warranty to 
him and his Heirs, and infeofts his eldeſt 
Son with Warranty and dies, the Law gives 
the Son Advantage of the Warranty made to 
the Father, becauſe that made to him by 
the Father is extinct by Act of Law. | 

But Covenants Real often go to an A- 
ſignee, tho he be not named, as where a 
Parcener on Partition covenants to acquit 
the other of a Suit iſſuing out of the Land; 
Or when a Parſon covenants with the Lord 
of the Mannor of A. to celebrate divine Ser- 
vice in a Chappel, Parcel of the ſaid Man- 
nor, weekly for the Ute of the Lord and his 
Servants, for theſe Covenants are iu a man- 
ner apputtenant to the Land. But if ſuch 


got fs d Al at. 45 wh 
he Aﬀgnee-of 


the 


vouch as Aſſignee, but an Aſſiguee f ht 


of the State as Leſſee or Dance dhalbmbe 


but the Leſſee may pray in Aid of the. Leſſor 


and the Leſſee or Donee may voucknthe Leſs 
ſor or Donor, c, but if on ſueb Læaſe or 
Gift the Rem'r. m Fee be limited over, the 
Leſſee or Donee may vouch as Aſſigne. 

If one make a joint Feoffrnent with Warranty; 
and the Fointenants make Partition by Conſent, 


the Feoffor ſhall not be bound to warrant their Vid. ſoprs; 


divided Eſtate, Three are jointly infeoff d 


with Warranty to them, and their Heirs, 
and one fcleaſes to the other two, they hal! 
* 2 vouch ; 


Covncnant. had been wick a Stranger, be 
. eee 


re er the Covenant cant be anntrd 
toe MI er, decauſe the Covenanter wat 
: | 4 n a * Gb, 8, 


Of Warranty. 
vouch ; but if be had releas d to one alone 
he had extinguiſhed the Warranty for a 24 
Part, for as to that, the Releaſce is in by 
ine Releaſe, not by the Feoftment. Tt two 
be infeoff d with Warranty to them, the 
Hens, and ATiens, and one of them ma 10 
285. b. A Feoftinent, the (a ? e ee Hall not vouc n, 
) 335. a, but the other ſhall (6) vouch for a Moicty; 
(c) Co. L. 10 (c) if One of the Feof ors had teleas'd to 
393. a. the Feoffor, the other {hall vouch for a 
Mozety, for he thall not loie Is \ Varranty 
by the Act ot his C Me pan 10! - and if t then - 
be two Feoffors with Warr: nty; and the 
Fcottee releaſe to one ol em, yet he thall 
vouch the other for 2 Mojety. 

Feoffze with Warranty to nim, his. Heirs, 
and Aſſigns, makes a Gilt J. Rem in hee 
1 ante Wakes s Feoffuicnt, his. "tes; {hath 
Net ochus Alete. hoon if he comp nat 
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uit h is alway: | „ Wron but b. ' vo! N 
his Feoffor, and his Feoffor may. vouch as 
Aſligu But ſuch 2 Feoffce may rebut 
| and ſo ny any Ten't that claims under the 
Warranty, whether he come to the Land by 
Right or Wrong. But he that claims LOT 
the Warranty ſhall ! ot rebur, as if two Bre 
thren be inteoff d wich Warranty to the 
| Elder ard his! Heirs, who dics without Iſſus, 
| the Younger, tho he be Heir to him, (hall 
neith er vouch nor rebut, for he claims not 
. under his Brother but by che Survivor. 
Donee with Warranty to him, his Heirs, 
and Afſgus, makes a Fcoftinent, and dic: 
without Ifue, the Warranty is extinct, be- 
cauſe 


uu Peivicy of Citafe, $4! iy On n, 


8 
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cauſe the Eſtate to which it was an nex'd 1s 
ſpent. But if he had made ſuch a Feoft- 
ment before the Statute of Donis, the War- 
ranty had re main d, for then both the Do- 
rice and his Feoffce had a Fee- Simple; but 
ſince the Statute, an Eflate T. is look d up- 
on as à particular Eſtate, and the Donox 
who was adjudg'd to have but 2 Poſſibility 
of Reverter has now a Rev n. 

Warranty enlarges not an Eſtate, as 1f 
Leffor releate to Leite L. and warrant the 
Land to him and his Hears, 

. Aſlignce by Parol, gere 29 Car. 2. 3, 
inoald youghl.gg Allen ce. | 


755 wht in f2oflh . . ho 


28 - his Alhg:s all Never 


ahn ent be his ow 1 Aſſignee. 
Warrarity never goes with Burgh Exp. or 
2 zvelkir d Land t o the ſpecial Heir, nor can 
it deſcend to one of the half Blood, and 
either collatc ral Warranty, nor linea! eth 
kits, did CL b 10d the Heir, © Oe. unlel 81 
( ended ON "Sis 
|” wo make a Feoftment with Warranty, 
one dic, the Survivor -thall not. be 
otieléd alone, but the- Heir of him that is 
lead alip; but if a joint Obligation be 
wide by. two, and one die, the Action 


' 7. ws wv Ty ' 7 1 e 2 
| be brought agunſt the Survive 
£ 
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Uncle was barr'd; but if he had died with- 
out Iſſue, the younger Brother might enter 
as Heir to the Uncle, for the Warranty 
ſhall not bar him, becaule he is not Heir to 
him that made it. 

Ten't T. makes a Leaſe L. Rein'r in Fee, 
a. collateral Anceſtor confirms the Eſtate of 
Leflee, and binds himſelf and his Heirs to 
Warranty for Term of Leſſce's Life, this 
barr'd the Entaildor Term of Life of Leflee 
only. For a Warranty may deſcend to ones 
Heirs for Term of 8 Life ouly, as 


nd .or. Apnuity- may 3 5 to 28 
py 1 861 1 1 Li erh 


3 bl 4 SDA 
"ible. - 


5 
* 
%, 


„ Th being v dhe Eſtste 
. W The ho 18 17 deſeäts d W Warts. 
Ns, e 29 ik the: Dilcohtibüee of Tent ＋. 
derte diſſeis d. and 4 collateral Anceltor had 
: | releag'd with Warranty to the Diſs or, this 
barr d the Iſſue, but if the Diſc6ntinuee 
had enter d on. the. Diſs or, the Bar was re- 
mos d. So if ſuch a Releaſe were made to 
the Diſcontinuee's Feoffee, on Condition, 
and the Diſcontinuee after had enter d for a 
Breach, the Iſſue might recover. 

Warranty may be a Bar to the Heir tho it 
deſcend to him before the Right. And ifa 
Leaſe L. were made to A. Rem'r to his next 
Heir, and A. had been diſſeisd, and had 
releas'd with Warranty, the Heir was bart d 


before 4 & 5 Anna 16. tho the Yo 
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eas py, 6, by Gan lr “ as C3. 
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h- tell, and the Rem'r came in Eſſe at the ſame | 
er Time, 7 
ty But a Warranty ſhall never bar a Right 
to which commences after it is made, therefore 
if A. make a Feoffment with Warranty, and 
re, then purchaſe the Seigniory, and the Feofftee 
of Y </e, the Warranty ſhall not bar A. of his 
to | Writ of Ceſavit. Nor ſhall Warranty ever 
11s bar an Eſtate in Poſſeſſion, Rev'n, or Rem'r, 
Ice that is not deveſted, diſplac'd, or turn'd to. 
cs 2 Right before, or at the Time when the 
as Warranty was made. Therefore, if the Fa- 
ther be Ten't of Land, and the Son have a | 
Kent or Common out of it, and the Father _ 
make 2 Feoffimentiwithy Warrapty, this ne. 
_ ..r bathe Si ofthe Rent, h | 


Son be diſſeiſe R ht Warmintyy” 


bound by N, deezeiſe Me? en 
when it was mad, So if an Ancklfer had 


J. I iclcas'd to my Tent Z. in. Poſſeſſioh Win | 

ad Warranty, this never barrd m- Revin-orr 

his REY And. if a Woman. Grantee of a. | 

ent had married the Leut, and a Stranger | 

re- had reteasd-40 the Tet with Warranty, he = 

to never could have Benefit thereof & to the 

on, | Rent, for the Wife's Eſtatè therein was ndt diſ- | | 

ral placid when the Warranty nas made, and if the | 
Wiſe or her Heir afterward bring an Aftion ſor | 

vit the Rent, it muſt be grounded on ſome Act done 

ita ſl #fter the Warranty was made. 

ext But if Ten t 7, of Rent diſſeiſe the Ten't 389. 

nic of the Land, and make a Feoffment with 

ud Warranty, or if Ten't of the Land marry 

nty | the Grantee of Rent, and make a * 

| | Win 
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Uncle was barr'd;; but if he had died with- 


out Iſſue, the younger Brother might enter 
as Heir to the Uncle, for the Warranty 
ſhall not bar him, becauſe he is not Heir to 
him that made it. 

Ten't T. makes a Leaſe L. Rem'r in Fee, 
a. collateral Anceſtor confirms the Eſtate of 
Leſſee, and binds himſelf and his Heirs to 
Warranty for Term of Leſſce's Life, this 
barr'd the EntailYor Term of Life of Leſſce 
only. Fora Warranty may deſcend to ones 
Heirs for Term of another's. Life ouly, as 
ne 
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8 K bes it the: Dilcofitibice. of Tent J. 
erte diſſeis d, and à collateral Ancclior had 


teas d with Warranty to the Dils or, this 


arrU the Iſſue, but if the Diſcontinuee 


had enter d on the. Diſs'or, the Bar was re- 


mov d. So if ſuch a Releaſe were made to 
the Diſcontinuee's Feoffee on Condition, 
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* * 9 


Breach, the Iſſue might recover. | 
Warranty may be a Bar to the Heir tho it 
deſcend to him before the Right. And ita 
Leaſe L. were made to A. Remer to his next 
Heir, and A. had been diſſeis d, and had 
releas d with Warranty, the Heir was bart d 
before 4 & 5 Anne 16. tho the Wan 
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jo and the Rem'r came in Eſſe at the ſame 
ime, | 
But a Warranty ſhall never bar a Right 
which commences after it is made, therefore 
if A. make a Feoffment with Warranty, and 
then purchaſe the Seigniory, and the Feoffee 
ccfſe, the Warranty ſhall not bar A. of his 
Writ of Ceſſavit. Nor ſhall Warranty ever 
bar an Eſtate in Poſſeſſion, Rev'n, or Rem, 
that is not develted, difplac'd, or turn'd to 
a Right before, or at the Time when the 
Warranty was made. Therefore, if the Fa- 


ther be Ten't of Land, and the Son have a 


Kent or Common aut ol it, and the. Father 
{ wake a Feofftment wich 
_ ..r bathe gen thee Rent... And 3 


nty. this ne- "Rs 
arranty,. this 1 


. Son de diffeife fr Wat, zn 
ard the aura, dens Sable a oy! 
bound: N, deen 44 | in hon 
when It was mala, So if an Ancklfer had | 


bless d to my Tent Z, in Poſſeſſon Wim 


Warranty, this never bar" mapoRevinoot + 
em r. And. if a Woman. Grantee of a. 
ent had married the Teut, aud a Stranger 

had relxas dato the Terit with Warranty, he 

never could have Benefit thereof & to the 

Rent, for the Wife's Eſtate therein mai not dif+ 

plac d when the Warranty was made, and if the 

Wife or her Heir afterward bring an Action ſor 

the Rent, it muſt be grounded on ſome Act done 

ajter the Warranty was made. 

But if Ten't 7. of Rent diſſeiſe the Ten't 389. 
of the Land, and make a Feoffment with 
Warranty, or if Ten't of the Land marry 
the Grantee of Rent, and make a — 
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with- Warranty; in both theſe Caſes the 
Eeoffee ſhall youch as of Land diſchare'd of 
the Rent, for the Warranty extends to all 
Things iſſuing ot of the Land, and ſecurcs 
it in ſuch Plight, as it was in the Feoffor at 
the Time of the Feoffment made; but inal 
much as the Rent is a Thing that lies not 
in Diſcontmuance, the Iſſue or Wife may 
diſtrain tor it, and avoid the Warranty, 
for it is in their Election whether they wil! 
look on themſcives as in Poſſeſſion of 
Not. 

Warranty ſhall not bar meer Titles, as by 


Force of a Condition, aſſent to a Raviſher, 


Exchaugc, Ce, gor Title of Dower, for 
theſe remain, i et eriginel bent. 
IF be.ttfp [eu WE ir ͤ—¶»i . 
"Wore nu can't , bard of Dow's by a Weir ot 
"get te Tent in Writ of Dower may dcn 

Fe Mor, Oc C. 

In Actions which Leſſee T. may have, : 

Warranty can't be pleaded in bar; but in 
thoſe Actions when the Frechold or Inhet i- 
tance come in Queſtion, the Warranty mas 


be pleaded. And Damages 7a) be Fl 440%, 
vered- by Force of @ Warranty, it Lc ai; 


0. 4. T' only le evicted. from him te mon it 14 


WARY, 

Tent T. infeoffs his Uncle, the Uncle 
makes a Feoftment with Warranty, 4804 
takes back a State in Fee, and makes a 2d 
Feoftment without Warranty, and dies, 
Iſſue is not barr'd; for the Warranty 
extinct by his taking back a State in Fee; bur 
it he had only taken a State 7. or L. it had 

Onty 


5 ext inct or if two make a Feoffment with 
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Of Warranty. 497 
only been ſuſpended during the particular | 
Eſtate, but in the firſt Cafe it is extinct, 
becaute no Man can warrznt Land to him- 
elt. | 

A Min can never vouch as Aſſignee to 398. 
himſelf, and regularly a Man can't vouch 
hunfc Ty as e 5 another. But it 


Feofice with Wo anty to him and his 
Heirs. infeoft bis cd. 0 $01 uh Warranty, 
and die, it is {aid 1 the eld t Son (hat) 


vouch himt (elf, and his younger Brother 
being Heir of Burgh Eng. Land, becauſe 
che i arranty betwixt him and the Es ther; K. 
is determined by Act of Law, and it ſeems id. ſup 
Jixewite that in that Caſe he way (4) youctt mY Co. L. 
the Fo ther s F Fed lor. It Q 8 "of Gee W ith; War "85. LY 
raxy to binmnlett bie Heirs, and Ag, 
zihleotf che * and n Stiauger, or hg 
Fehler nd hig Wife, the Watrauty te. 
mains; Jor :ho' the Fan: Simple of the Warranty 
and of the Eſtate warranted meet in the' [ame 
Perſon, yt Another i: jointly ſeif'd with him, 
W190 would be prejudiced if the Warranty ſhould: 


Varrant y to the Feoftee, his Heirs, and 
A; igus, and the Feoftec reinfeoft one i of 
them, the Warranty remains, for the other 
F offor may ill warrant the Lands to" him 
that was his Companion, as well a: to the firſt 
Feoffee, 

A Man inſeoffs a Woman with Warran- 
ty, they marry 3 and are impleaded, he makes 
Default, thc being received ſhall vouch the 
Husband, tho the Warranty. were then in 
Sulpence. A Woman vilcofts a Man * ith 

ar- 
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with Warranty; in both theſe Caſes the 
Feoftec {hall vouch : ;s of Land ditchare'd of 
the Rent, for the Wai rranty extends to all 
Things Hlaing it of the Land, and ſecurcs 
It TH Auch Plight, as it was in the Fe offo 
the Tinu! 0 t. A of Mn Ct u de; but inn 
much as the Re 1 II hing that lies not 
in ee he [fue or Wife m. ' 
Onllramn [Or 1 & . av O 4 tlie * Arran! 
for it is 11) their Eicction whether they v. ; | 
look on thenſelves as in  Poſſeſhon or 
Mor. 
Warranty ſhall not bar meer Titles, as by 
Force of a Comditi n, aſſein to a Raviſhe 
Exchauc. CFE, nor Ty; le of Dower, b 
theſe remain in their engine] Eſbrct. 
alt he lplac cles "Yar Th Sorts make | 54. 
Naa can't r barr'd of Don» MA Meran 
yet 7: Ten t It Vi; -It of Done, my Doren 
* 1 Fe * o, &cc. . | | 

In Actions winch Lefice T. may have, 
Warranty can't be pleaded in bar; but in , 
| thoſe Actions when the Frechold. o, Inbet i: : 
RACE COME IN! c action. the v arranty [2145 
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? Es 5 C4 7-5 1 * 1 3% | % 22 - 
only been ſulpended during the paring cular 
Eſtate, but in the firt Cale it is ex tinct, 

1 * F 
becaute no Mau can warrint Land to him- 
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A Man can never vonch as Aſſignee to 


him It. and regularly Man cant vouch 
umfelt as Aſhence of - another. But ik 
Ec, 5 of ©: * "71 ww rr. Nt, '(} um and His 
Neils, infeoff his cle Sen with Warranty, 
arid die, it is {aid tliat the eldelt Son (hal! 
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vouch lümſelf, and his younger Brother 

a | . N ny 4 
being Heir ot Burgh Eng. * becauſe 


e Warruty becwixt lum and the Father; 
18 dete nit ed by Act = WV. and leeme 
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the Pacher g.! 1 a! 2 Gee WALLY Far- 
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ranty to ui welt bis Hers, and. Athigiug, 


untectt ihe Feoftor nunc SUALZ, or the 
eoffor and Ui Wife, the Was trauty re- 
mains, for ho the Laa Sip: of ihe Warranty 
and of the Effate warranted meet in the ſame 
Perſon, yet anvther is join ty feisd with him, 


1000 would | be preſu. liced if the 1 ang [hor 44 
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extinct; or if two 1 nake 2 Feoftment with 


Warranty to the Feoffee his Heirs, and 
Alligus, and the Feottec reinfeoff one of 
them, the Warranty remains, for the othe 
Feoffor w. ty jel, warrant the Lands to” him 
that nas 6 Companion, as well x; to the firſt 
Ecorf( "I 
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\ Man iufcoffs a Woman with Warran- 
ty, they marry and are impleaded, he makes 
Default, ſhe | "eng received {hall vouch the 
Husband, tho the W arranty were then in 
Sulpence. A Woman hiſcoffs a Man with 
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Warranty, they marry and: are impleaded, 
he ſhall vouch himſelf and her. 

Infant in Ventre fn mere may be vouch'd if 
God give him Birth, if not, ſuch a one Heir, 
hut the Infant cant be vouchd alone, for 
Proceſs thall be preſently awarded; 
Len't T. makes a Feoffment with War- 
ranty, and diſſeiſes the Feoffee, and dies 
ſeis leaving Aſſets, it is ſaid that this 
ſuſpended Warranty and Aﬀets prevent the 
Crs, and. ſo every one's Right (hall be 


IF after the Releaſe with Warranty, the 
Perſon that made it be attainted, or gain 4 
8 ak Fans, 3 or Wa 
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2 quia Hg pers, 
By —_ hade been — ace their th 
Deaths by Preſenttnent, Ce. A Man is faid ff th 
to be couyict by: Verdict, Conſeſſion, or I bi 
391. Recteancy, but he is not attainted before al 
\ Judgment. A Felon convict forteits bis 

Goods and Chattels, Cc. but his Lands are I ne 
not forfeited, nor is his Blood corrupted be- in 
fore. Attainder. 5 


'S 


„ -Ww7 


4 &@ UG © 1 


Aenne 


+ NG 


. 


Of Warrany. 
If the Party arraign d for Felony ſtand 


Mute, he ſhall be adjudg'd to pain Fort & 


Dare, but ſhall not be attainted ; but if one 
arraign'd for High Treaſon ſtand mute, he 
ſnall have ſuch Judgment as if he were con- 
vict by Verdict. 

Felony ex vi Termini ſignificat quodlibet 
cri men Felleo animo Perpetratum; Felonice can 
be expreſs d by no other Word; — 


Pardon of all Felonies extended to Hig 


Treaſon, but the Law is otherwiſe now; 


but all Petty Treafons, Murders, Cc. are 


pardoned thereby; a Man ſorfeits all his 
Lands in Fee, and Goods and Chattels, for 
ſuch Felonies, for which he thall have Jude- 
ment to be hang'd, but he ſhall forfeit his 
Goods and Chattels only for Felony by 


Chance Medley, ſe Defendendo,or Petit Larceny. 


Piracy, tho 1t be Felony, was only pu- 
niſhable by Civil Law, before 28 H. 8. 15. 
and an Attainder thereof by Courſe of the 
Civil Law does not corrupt the Blood, but 
an Attainder by Force of that Statute does. 
A Pardon of all Felonies does not diſcharge 
Piracy, becauſe it was a Felony whereof 
the Common Law took no Conuſance, and 
the ſaid Statute did not alter the Offence, 
but only ordained a new Way of Tryal, 
and a new Puniſhment. 

Attainder of Hereſy or Præmunire corrupt 
not the Blood, yet Premunire forfeits Lands 
in Fee- Simple, but Hereſy does not, where 
a Statute prohibits a Crime, ſab Forfeiture de 
corpore & de avoier, or ſub Joris factura om- 
nium, quæ in poteſlate {43 obtinet, or under 
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Warranty, they marry, and are impleaded, 
he ſhall vouch himſelf and her. 

Infant in Ventre ſa mere may be vouch'd if 
God give him Birth, if not, ſuch a one Heir, II 
hut the Infant can't be vouch'd alone, for 7 
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Of Warranty. 
If the Party arraign'd for Felony ſtand 


Mute, he ſhall be adjudg'd to pain Fort & 


Dare, but {hall not be attainted ; but if one 
arraign'd for High Treaſon ſtand mute, he 
ſnall have ſuch Judgment as if he were con- 
vict by Verdict. 

Felony ex vi Termini ſignifcat quodlibet 
cri men Felles animo Perpetratum; Felonice can 
be expreis'd by no other Word; ancient] 
Pardon of all Felomics extended to Hig 
Treaſon, but the Law is otherwiſe now; 
but all Petty Treaſons, Murders, Cc. are 
pardoned thereby; a Man ſorfeits all his 
Lands in Fee, and Goods and Chattels, for 
{ſuch Felonies, for which he ſhall have Jude- 
ment to be hang'd, but he ſhall forfeit his 
Goods and Chattels only for Felony by 
Chance Medley, ſe Defendendo,or Petit Larceny. 

Piracy, tho 1t be Felony, was only pu- 
niſhable by Civil Law, before 28 H. 8. 15. 
and an Attainder thereof by Courſe of the 
Civil Law does not corrupt the Blood, but 
an Attainder by Force of that Statute does. 
A Pardon of all Felonies does not diſcharge 
Piracy, becauſe it was a Felony whereof 
the Common Law took no Conuſance, and 
the {aid Statute did not alter the Offence, 
but only ordained a new Way of Tryal, 
and a new Puniſhment, 

Attainder of Hereſy or Præmunire corrupt 
not the Blood, yet Premunire forfeits Lands 
in Fee-S1mple, but Hereſy does not, where 
a Statute prohibits a Crime, ſ«b Forfeiture de 
corpore & de avoier, or ſub foris jactura om- 
nium, gue in poteſtate ſua obtinet, or under 
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pain of being at K.'s Will, Body, Lands, 
and Goods, this extends not to Loſs of Life 
or Member, but if the Words are ſubeat ju- 
0 Mem brorum, ſuch Judg- 
ment ſhall be given as in caſe of Felony, 
and the Blood {hall be corrupted. 
- How far the Iſſue of one attainted ſhall 
inherit, Vide ſupra, 11. | 

If Ten't T. be attainted for Felony he for- 
feits the Land for his own Life only, but if 
he be attainted for Treaſon he forteits the 
whole Inheritance by 33 H. 8. 20. If the 
Hue in T. be attainted, and then the Fa- 
ther die, he can't enter tho he be pardoned, 
becauſe his Blood is corrupted. 
A Seigniory is granted with Warranty, 
the Tenancy eſcheats, the Warranty is ex- 
tinct, becauſe the Seigniory to which it was 


annex d is determined. . 

There can be but one Recompence in Va- 
lue on one Warranty, but there may be {e- 
veral Recoveries in Value, in reſpect of 
diverſe Eſtates, as if a Diſs'or infeoff Hus- 
band and Wife for L. and the Heirs of the 
Husband who aliens in Fee with Warran- 
ty, the Alienee ſhall recover in Value both 
in cui in vita by thie Wife, and in Entry ſur 
Diſs'in by Dits'ce. So if one ſeis d of Rent 
releaſe to Ter- tenant and warrant the Land 
to him, and his Heirs, he ſhall recover in 
Value both as to the Rent, and Land, but 
for one and the 1{>nie Eſtate he thall recover 
in Value but once... © felt lu hn 57h) 

If lineal Warranty and Aſſets deſceud to 
the Iſſue, and he alien the Ane 
4 11S 


is Iflue ſhall not be bàrr d; but if he had 


brought a Formedon and been bart d by the 
arranty and Aſſets, his Iſſue ſhall be 
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harr d, tho the Aſſets be alien di aſterwards, 


or a Formedon is a Writ of the higheſt kind 
en t T. can have. 
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1. Ce argued and decreed in the Hig 

Court of Chancery: The 2d Edition 
careſully corrected from the many groſs Er 
rors of the former Edition, to which are ad 
ded References to the ancient and mod 
Books of the Law. 

2. A general Abridgment of the Com- 
mon Law, Alphabetically digeſted under 
proper Titles, with Notes and References to 
the whole. By Knightley D' Anvers, of the 
Inner-Temple, Eſq; dedicated to the Lord 
Chief Juſtice Holt, with the Allowance of 
100 Lord Keeper, and all the reſt of the 

udges. 

3. The Reports of Sir Barthol. Shower, Kt. 
of Caſes adjudg'd in the Court of King's- 
Bench, in the Reign of his late Majeſty 
King William III. pr. II. | 
| 4. Cowell's Interpreter of Words and 
| Terms uſed either in the Common or Sta- 
| tute Laws of this Realm, and in Tenures 
| and Jocular Cuſtoms. 
| Sir Orlando Bridgman's Conveyances : 
| being Select Precedents of Deeds and Inſtru- 
| ments concerning the moſt conſiderable E- 

ſtates in England. Drawn and approved by 
that Honourable Perſon in the time of his 
Ta. Practice. The fourth Edition, with large 
| : Additions, 4 
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